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I 
PLYMOUTH 
THE PILGRIM COVENANT 


1620 


ЫМ 
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In the fall of 1620 the “Mayflower” anchored off the 
coast of what came to be known as New England. By a 
circumstance of which the Pilgrims were ignorant the course 
of their vessel had been changed from one which would have 
taken them to the Hudson River region, their intended des- 
tination, to one which did take them to the more northerly 
shores of Cape Cod. The Dutch had, for several years 
prior to 1620, maintained a trading station at the mouth 
of the Hudson River, the territory adjacent to which they 
claimed by virtue of its discovery by their countryman, 
Hendrick Hudson. This trading station had proved profit- 
able and the Dutch were opposed to any competition there. 
Before the departure of the “Mayflower” from Delft 
Haven, the original port of embarkation of the Pilgrims, 
the captain of the ship, a Dutchman, had been bribed by 
the Dutch to steer his boat in a more northerly course, so 
as to bring them to Cape Cod. This he did, skillfully, and 
in November, 1620, after a storm-tossed passage, the low- 
lying shores of Cape Cod came into view ahead of them. 
Discovering their whereabouts but suspecting no subterfuge, 
the Pilgrims decided to sail around south of the Cape to 
the Hudson River region. This was attempted but “they 
fell amoungst deangerous shoulds and roring breakers, and 
they were so farr entangled ther with as they conceived 
them selves in great danger.” * They had got in the dan- 
gerous shoals to the south of the Cape and between it and 
the Island of Nantucket. As they had been beset by many 
dangers on the voyage across, and were in sight of land 
which extended a persuasive invitation to put themselves 
beyond the powers of the sea, they decided to retrace their 
recent course and anchor. 

The “Mayflower” was run into the harbor, now known 
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as Provincetown, at the northern end of Cape Cod, and 
they temporarily anchored there. Land of any kind must 
have been a welcome sight indeed if they were willing to 
disembark on such an unpropitious stretch of sand. 

But, and this was a peculiar instance, and one which 
had much to do with the birth and growth of the spirit of 
independence, they were not on the land which had been 
granted them by the Virginia Company, nor were they on 
the land, even, which the Virginia Company enjoyed from 
the Crown. 

Shortly after the accession of James I. he had caused 
letters patent to be issued to several persons, granting to 
them that country then known as Virginia, but which ex- 
tended much farther north than the restricted area later 
known as the Colony of Virginia. 

By the terms of the grant the patentees were divided into 
two companies. One was to have the southern half, “Vir- 
ginia," with headquarters in London. The other was to 
have the northern portion, or territory which comprised what 
was later called “New England,” with headquarters in 
Plymouth in England. 


THE PLYMOUTH CHARTER 


The governments of these two companies, as provided, 
were similar, the one to the other. We will confine our 
attention for the present to the Plymouth Company. Its 
board of control was to consist of two branches, the one 
sitting in Plymouth in England, the members of which 
were to be appointed by the Crown. It was to act under 
the direction of the King. The other board was to consist 
of residents of the colony who were also to be appointed 
by the King. It, through its members, was to be the execu- 
tive arm, inferior to the home board, and was to carry 
out the orders transmitted down to it.” Through these pro- 
visions is easily seen the purpose that the colonists, thereto- 
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fore mostly of a rougher sort, be kept entirely under the 
domination and control of His Majesty and His Majesty's 
caprice. The colonists as a people were to have no control, 
no initiative, no authority. All legislative and executive 
power lay in the Crown and was administered through its 
appointees at home and in the colony. 

Before sailing the Pilgrims had asked the King for a 
charter. He had refused, but had promised he would not 
molest them in their religious practices. Then they went 
to the Virginia Company and were granted a parcel of land. 
They set sail to occupy it. We have seen how they were 
surreptitiously steered to the coast of the Plymouth Com- 
pany’s lands. 

The Pilgrims arrived off Cape Cod and decided to settle 
in that region. But this was not the land that had been 
granted them by the Virginia Company nor was it even 
within the confines of the possessions of that Company. It 
belonged to the Plymouth Company. Their grant from the 
Virginia Company was of no use in that latitude. They 
decided to settle on the lands of the Plymouth Company 
without the formality of obtaining a grant from it. They 
were about to settle on soil on which they would be inde- 
pendent of any governing company. They owed their pres- 
ence to no permission on the part of the possessing com- 
pany and, consequently, looked past that company to the 
Crown itself which had promised to them immolestation in 
the exercise of their contended rights. They were about to 
set foot on land which was theirs to master—subject only 
to the King! 


THE PILGRIM CONSTITUTION 


These were the conditions which confronted the Pilgrims 
at the time of their debarkation and the pervading spirit of 
independence was immediately manifested. Partly to curb 
a growing spirit of unbridled liberty on the part of a few 
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of their number, and partly to arm themselves with an 
authority which, in the words of William Bradford, “might 
be as firme as any patent, and in some respects more sure,” 
they drew up and signed, before they left the ship, an in- 
strument as follows:— 


“In ye name of God, Amen. We whose names are underwriten, 
the Loyall subjects of our dread soveraigne Lord, King James, by 
ye grace of God, of Great Britaine, Franc, & Ireland King, defender 
of ye faith, 4 c., haveing undertaken, for ye glorie of God, and 
advancemente of ye Christian faith, and honour of our king and 
countrie, a voyage to plant ye first colonie in ye Northerne parts 
of Virginia, doe by these presents solemnly & mutualy in ye 
presence of God, and one of another, covenant & combine our selves 
togeather into a civill body politick, for our better ordering & pres- 
ervation & furtherance of ye ends aforesaid; and by vertue hearof to 
enacte, constitute, and frame such just and equall lawes, ordinances, 
acts, constitutions & offices, from time to time, as shall be thought 
most meete & convenient for ye generall good of ye Colonie, unto 
which we promise all due submission and obedience. In witness 
whereof we have hereunder subscribed our names at Cape-Codd ye 
11. of November, in ye year of ye raigne of our soveraigne lord, 
King James, of England, Franc, & Ireland ye eighteenth, and of 
Scotland ye fiftie fourth. Ano. Dom. 1620.” 


This was the first constitution in America. It was in- 
augurated and adopted by a body of individuals, of their 
own free will, to define and initiate a plan of govern- 
ment and to legalize the operation of the organs thereby 
created. It did not define the plan of government with 
any nicety but its definition was sufficient to give local 
sanction to the institution and operation of the organs 
created. It is not a product of a master statesman. It is 
a very simple statement of a plan. 

The Pilgrim Covenant was signed and agreed to by the 
people, individually, who were to be governed by it. The 
community was small. There was no need to delegate 
to a representative authority to draw up and agree to it 
for them.* Each signed and agreed to it for himself. Each 
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covenanted and combined with all the rest “into a civill 
body politick.” The objects of the government, for it was 
no less they proposed, were to maintain order among them, 
as a community, to preserve their identity as a community 
and to make laws for the community. 

This covenant was the constitution which bound them 
to observe the laws and ordinances which they foresaw 
would be passed, and was the authority which permitted 
the placing above them of some one, or more, in “offices,” 
who should be the administrative means of effecting their 
desires as evidenced in such “laws, ordinances, acts . 
as shall be thought most meete and convenient for ye 
general good of ye Colonie." In it was promised “all due 
submission and obedience” to “just and equall lawes.” 

This is a memorable document. It was predicated upon 
the theory of allegiance to the Crown and obedience to 
“Just and equall lawes” of their own enactment. 

Their constitution was the foundation stone of democracy 
in America. At once it was a declaration of independence, 
except as to the Crown itself, and a constitution of 
democracy. 

Their association with the church determined the 
temper of their mind and gave birth to their ideas of the 
natural equality of men. Theirs was an ecclesiastical 
polity, in practice, inasmuch as freedom of worship was the 
impelling motive of the voyage of the “Mayflower” and 
inasmuch as the right of suffrage grew to depend on mem- 
bership in the church? But in its original state, and as 
a document, sovereignty, as regarded local conditions, was 
vested in the people, in the colonists, and vested there by 
their own act. And it is from the seed as thus originally 
sown that the great protecting tree of our federal constitu- 
tion has grown. 

The Pilgrim constitution implanted in America the 
principle of equality of men and of “due submission and 
obedience” to “all just and equall lawes” which they them- 
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selves should frame. And it was on these principles, 
varied here and there but never changed, that all later 
agreements for government were drawn in America— 
whether they were agreements between the individuals 
composing a colony or agreements between colonies form- 
ing a federation. It was on the principle of equality in 
representation in Congress, equality in the representation 
of states, that the fight was waged which resulted in The 
Connecticut Compromise and The Constitution. And it 
was on the principle of submission to laws which they 
themselves should frame that the war for independence 
was declared and fought and won. 

The Pilgrims lived and thrived under their covenant 
but with the advent of incorporated settlements near them 
they feared their lack of governmental or proprietary 
authority. Their fears were impelling and they later 
applied for a royal patent. This was denied them by 
Charles I. They then applied for a charter to the Council 
of Plymouth in London, the board of the company which 
had been vested with title to the land. 

The Grand Council of Plymouth granted a charter to 
William Bradford, their then governor. By this charter 
the colonists were authorized to choose a governor, mem- 
bers of a council and a general court, which officers should 
have the privilege and duty of enacting and executing laws 
for the benefit of the colony and its citizens. 

This charter was not confirmed by the Crown, nor did 
the colony, as such, ever receive a royal grant. So the 
settlement of Plymouth did not have a truly legal exist- 
ence as a corporate body until its union with the Colony 
of Massachusetts Bay some years later. But it did enjoy 
a royal promise of Laissez faire formerly acquired from 
James I., and a permit from questionable authority to 
continue its then existence. This permission was now 
given to the governor by the Council of Plymouth. And 
the governor immediately surrendered to the colonists all 
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that was personal in the charter? so that the sovereignty, 
as regarded their local government, became more securely 
fixed in the people. The authority of the Council of 
Plymouth to grant the charter was questionable, as it had 
been declared by a vote of the House of Commons that its 
charter from the Crown was void. Nevertheless they con- 
tinued to assume authority and to grant charters. The 
temperament of the people of the Colony, their indepen- 
dence of thought and action and the conservative nature of 
their government were largely due to the two facts that the 
charter which they used came from a source which had no 
authority to grant it, and that they settled and lived under 
a plan of government which owed its force and authority 
to none but themselves. The words of Bancroft in refer- 
ence to Massachusetts, where he says it “owned no king 
but the King of Heaven; no aristocracy, but of the 
Redeemer ; no bondage, but the hopeless, infinite and eternal 
bondage of sin" 7 are particularly applicable to Plymouth. 

The charter which they received from the Plymouth 
Company increased no power which they then enjoyed; it 
conferred no additional power. It was simply a recog- 
nition, from doubtful authority, of their existing govern- 
ment. Above it there was no royal authority. According 
to the English law their possession of the land, and their 
right to the land, was undisputed. Their right to have a 
government in that land had no sanction but their own. 
That was sufficient authority for them. Under it they 
had their laws and administered them. "Their governor was 
chosen by popular vote. He was responsible to his people 
and was the administrative organ of their will. There was 
a council, originally of five and later of seven members. 
The acts of the governor were controlled by the council and 
he sat as a member of it. In its proceedings he had two 
votes, the other members one each. 

The democratic nature of their government is exempli- 
fied in a resolution of their assembly to the effect that there 
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should be no tax levied but by the consent of the whole 
body of the freemen.? The Legislature, until 1639, соп- 
sisted of the whole body of inhabitants meeting with the 
Governor and Council. Their government did not consist 
of delegated representatives until the number of inhabitants 
made a general assembly of the entire population awkward 
and their diversity rendered it impracticable. 


pm 


II 
MASSACHUSETTS BAY 
CONSTITUTIONS AND CHARTERS DIFFERENTIATED 


1629 


Tue Pilgrim Covenant was not the first form of govern- 
ment in America. There were several governments estab- 
lished before it. In 1606 James I. had granted the first 
charter to Virginia, providing for a governing council of 
thirteen members, resident in England, appointed by the 
Crown, and a subordinate administrative council of thirteen 
members, resident in Virginia, also appointed by the Crown. 
The authority of the two councils was to govern “accord- 
ing to such Laws, Ordinances and instructions, as shall be, 
in that behalf, given and signed with Our Hand and Sign 
Manual.” ° This was not a constitution in the light of 
the modern acceptation of the term.'* In former times in 
England “constitutions” were governmental decrees from 
the royal hand, while on continental Europe the signifi- 
cance of the word extended to all manner of laws and 
institutes. The meaning of the word has been greatly 
restricted. We now understand a constitution to be ап 
instrument inaugurated and adopted by a body of in- 
dividuals, or associations of individuals, of their own free 
will, to define and initiate a plan of government and to 
legalize the operation of the organs thereby created. The 
first charter to Virginia was not such an instrument. It was 
a royal grant to be operated by royal decree. 

Nor was the second charter to Virginia, from James I. 
in 1609, a constitution as we comprehend the word. It also 
was a royal grant, not only to various individuals, but to 
certain organizations, such as the Company of Grocers; the 
Company of Drapers; the Company of Fishmongers, etc., 
directed not only to those who emigrated to Virginia but 
to all those others who, “whether they go or not, but ven- 
ture their monies, goods or chattels.” We cannot dignify 
this by calling it a constitution. It was a plan of operating 
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а settlement in furtherance of commercial enterprise. ТЕ 
has a place in history but deserves попе in government. 
The one redeeming feature, from a political point of view, 
in this instrument is its provision that members of the 
council resident in London be chosen by the “voice of the 
greater part of said Company and Adventurers, in their 
Assembly for that purpose.” ** 

The third charter to Virginia, granted by James I. in 
1612, was a supplementary charter and unimportant except 
that it was under its operation that representative govern- 
ment in America was first known, of which more shall be 
said later. 

The three charters from James 1. to the Virginia Com- 
pany will have to be eliminated from the present considera- 
tion of constitutional development, except, and except only, 
insofar as the third charter marks, chronologically, the in- 
troduction of representative government to the American 
Continent. Primarily they were neither inaugurated nor 
adopted by the people of their own free will, but were plans 
imposed on them from above. 


[MASSACHUSETTS BAY 


After the Plymouth settlement was firmly established, 
and after several unsuccessful attempts were made to settle 
in New England, an expedition finally took root in 1629, 
near the present site of Boston, operating under a charter 
that year obtained from Charles I. 

This charter, incorporating “The Governor and Com- 
pany of the Massachusetts Bay in New England”,** pro- 
vided that “. . . . there shall be one Governor, one Deputy 
Governor and eighteene assistants . . . to be from tyme 
to tyme . . . chosen out of the freemen of the saide 
Company . . . which said officers shall applie themselves 
to take care for the best disposeing and ordering of the 
general! busyness and affaires of . . . the saide landes 
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and premises . . ..and the government of the people 
there." | 

Four times a year there was provided а “greate, generall 
and solemne Assemblie” in which, or in any assembly 
especially convened, it was granted the governor, or his 
deputy, and six assistants “from tyme to tyme to make, 
ordeine and establishe all manner of wholesome and reason- 
able orderes, lawes, statutes and ordinances, directions and 
instructions not contrarie to the lawes of this our realme of 
England.” 

Their general court, which met regularly and was com- 
posed of the governor, assistants and admitted freemen, was 
empowered to settle the forms of government; name all 
officers; define the duties and powers of those officers; 
administer oaths for the faithful performance of their 
duties; provide and hold elections; impose fines and im- 
prisonments; and dispose ‘‘of all other matters and things 
whereby our said people, inhabitants there, maie be soe 
religiously, peacably and civilly governed.” 15 

Just what pressure was brought to bear, or during what 
mental lapse the privileges outlined above were obtained 
from a monarch who deprived England of representative 
government, does not appear. The fact remains that the 
charter was granted. 

There is one important observation to make in regard 
to this charter. It was not specifically stated in the instru- 
ment that the government should be administered in and 
from England, yet that was, undoubtedly, the intention. 
The whole tone of the grant presupposed the location in 
England of the board of control. This was originally done, 
but practiced for a few months only. By a resolution, on 
its own authority, the company decided, on August, 29, 
1630,** only a few months after its incorporation, to move 
its headquarters to Атегіса.!* This they did and the colony 
became self-governing in every sense. It was as necessary 
then as now, perhaps more necessary, that the seat of 
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authority should be in the locality of the governed. The 
necessity existed, but the authority hardly lay in the com- 
pany to so absolutely change its character. Nevertheless 
it did move its seat; the colony prospered; the charter, and 
under it the government, lasted until it was cancelled by 
an order of the high court of Chancery in 1684. 

While this charter is, strictly speaking, a charter, and as 
such not a direct ancestor of our constitution, yet there are 
about it certain features which can not be overlooked in 
tracing the spirit, if not the letter, which matured into our 
constitution. One of these is the removal of the seat of 
government from England to America, just noted above. 
There was in it such a disregard of royal authority; such a 
self-dependence; such a reliance on their own resources, as 
presaged growing independence. First to obtain a charter 
containing for that time such incredible grants, and then to 
immediately remove it from the royal sphere of influence, 
by bodily transplanting it, is indicative of that tem- 
perament which is justly characterized as American. And 
what of the American there is in the subsequent develop- 
ment of constitutional government is traceable directly, 
through many channels, to the very spirit which engineered 
that maneuver. 


REPRESENTATIVE GOVERNMENT 


Another digression from the letter of the grant was made 
when in 1634 there was inaugurated in Massachusetts 
the system of representation by delegated authority in- 
stead of attendance en masse at the General Court. The 
government in New England always was “representative” 
in that the people themselves were represented in the ad- 
ministration of the affairs of the colonies, as distinguished 
from the provision in the charter of Virginia under which 
the people were given no representation in the affairs of 
the colony, that privilege being restricted to the Crown and 
the non-resident directors. 
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So government in New England was always responsive 
to the popular will, but it was not originally “representa- 
tive” in the modern acceptation of the word, ¿.e., by duly 
elected representatives or delegates. Nor does priority, in 
that technical sense of the term, belong to New England for 
Virginia, in spite of her charter, was the seat of its intro- 
duction to America. In 1619 Sir George Yeardley was 
Governor of Virginia, having been appointed by the Council 
resident in London. In that year, notwithstanding the 
fact that there was no charter provision for doing so, he 
called a general assembly !? of which the lower branch con- 
sisted of representatives from the various settlements, or 
plantations as they were called. They met and exercised 
the functions of a regularly constituted legislative body. 
That was the first legislature in America composed of 
delegates.'? 

The Council resident in England, and by the charter 
authorized to make laws for the colony, subsequently rati- 
fied its existence and in 1621 issued orders for its con- 
tinuance. The royal grant to “The Treasurer and Company 
of Adventurers and Planters of the City о” London, for the 
first Colony in Virginia," was, in a quo warranio pro- 
ceeding, adjudged forfeit and the corporation dissolved in 
1624. Virginia then became a royal province. But repre- 
sentative government did not die. The principle and the 
practice lived, though it was now without sanction—the 
authority which had recognized it having ceased to exist. 
A few years later, in 1628, Charles I., desiring to purchase 
the entire tobacco product of the colony, wrote to the 
Governor and Council, submitting his proposition and sug- 
gesting a general assembly to consider it.”” They met, and 
considered it, but refused the King's offer. The very fact 
of the letter, however, was a sufficient recognition of the 
principle of representation by delegates to give to that 
custom royal sanction. Shortly thereafter, the King ap- 
pointed Sir William Berkeley to be Governor with instruc- 
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tions to call a general assembly composed of delegates.?! 
Thus the custom became firmly fixed in Virginia. 

It was not until 1634 that the system was initiated in 
New England. There was just a suspicion, a foreboding, 
of its impending inauguration when the colonists of Massa- 
chusetts in General Assembly in 1632 authorized each town 
in the colony to choose two deputies to confer with the 
assistants at the next general court and together devise 
some plan for a common treasury. This was only a con- 
ference for a special purpose, but, inasmuch as it recog- 
nized the towns having certain desires as towns, and 
suggested that those desires be voiced by duly chosen repre- 
sentatives of these towns, it paved the way for representa- 
tive government two years later. 

By 1634 the colonists had increased considerably in 
number and had become greatly scattered. As the Indians 
vacated their fields the white men occupied them. Small 
towns and crude settlements began to appear on the banks 
of the larger rivers, removed from the scenes of the first 
settlements. Until then they had all met in a general con- 
clave—Governor, assistants and populace. But the 
geographical distribution of the settlers began to render 
this mode of conducting the colonial affairs not only 
awkward, by reason of their number, but impracticable, 
because of the distances. So in 1634 the freemen of each 
town came together before the date for the convening of 
the General Court, and each selected from among its citizens 
those who should attend the General Court for them and 
empowered them to act in their behalf. These deputies 
were residents of the section which they represented and 
attended the Assembly to serve the interests of their neigh- 
bors—not to the exclusion of the general good of the colony 
—but to make it general good by reason of the considera- 
tion and cooperation of the whole. 

This is the first instance in New England of delegated 
representation in government. It was an important change. 
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Not only is it important as regards the feature of repre- 
sentation, as we will hereafter use the word, but also in 
that the change was not provided for in their charter, nor 
inaugurated by permission of any royal authority. It was 
merely adopted by the colonies as an efficacious method of 
procedure. There was no objection from any quarter to 
the exercise of their assumed powers and soon the practice 
became the fixed custom of that colony and spread to the 
others. The delegates so chosen took the place of the 
assembly en masse and considered themselves the legitimate 
lower branch of the General Court. Representative govern- 
ment continued uninterruptedly until 1686, when the 
charter was revoked and a royal governor, with a royal 
authority, assumed control. 

The effect of this innovation is well expressed by 
Grahame. “In consequence of this important measure,” 
he says, “the colony advanced beyond the state of a mer- 
cantile society, or corporation, and acquired by its own 
act the condition of a commonwealth endowed with polit- 
@allliberty. > 

At first the delegates from the towns to the General 
Court sat in the same chamber with the members of the 
council and governor. Notwithstanding the fact that they 
sat and deliberated together they were looked upon, and 
were in fact, different bodies, voting separately on measures, 
each branch by majority vote. They sat together until 
1644, at which time they were segregated and formed into 
two separate and distinct bodies, each of which had the 
power to defeat any measure, and the consent of each of 
which was necessary to the passage of any measure.”* 

By arrogating unto itself powers which were not specifi- 
cally granted to it, the government of Massachusetts Bay, 
though always a chartered colony, paved the way for a 
wider separation from the parental authority. Its assump- 
tion of authority was at first confined to such methods as 
were not only unobjectionable to England, but quite 
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natural. But the very fact that the appropriation of cer- 
tain attributes of sovereignty was unmolested, inculcated, 
perhaps unconsciously, in the colonial mind the desire for 
larger powers. The metamorphosis from a dependent to 
an independent state is gradual, but each step is easily 
discernible. It will be noted later 25 that as early as 1637 
Burdett wrote to Laud they were aiming at sovereignty. 
It was even as early as this that the King was looked 
upon as the head of the British dominion but as having 
no right to impose his whims upon the colonies nor 
to exercise them among the colonists; that forceful 
resistance to domination by Parliament was talked; that 
a law was enacted placing the penalty of death upon any 
who should attempt to change any fundamental law of their 
political structure, even then held in such high regard. 

These and similar instances, including the establishment 
of their own mint in 1652, in itself almost a declaration of 
autonomy, step by step engendered and nourished their love 
for their land, their fears for their rights, their antipathy 
to submission. Maryland was the only other one of the 
colonies which aspired so high as to coin its own money.”® 

The duties of the General Court, under this charter to 
Massachusetts, were both legislative and judicial. It was 
the remote ancestor of our Congress. 

Thus far, we have seen the evolution, from a general 
body with full authority, of an executive and of a legisla- 
tive branch. Each is now fairly well defined, but to each 
still pertains some of the judicial functions. It was not 
until a later day that the assembly delegated its authority 
to sit as a court of law, and later still when the judicial was 
strictly separated from the legislative function.?? Our 
further examination will disclose a more marked separation 
of those two branches of constitutional government; a more 
detailed development and expansion of each, and a gradual 
relinquishment of judicial function in favor of an estab- 
lished judicial branch.?? 
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NOTWITHSTANDING the freedom of government in 
Massachusetts Bay, as originally planned, there came a 
time when the domination of certain individuals and of 
certain interests interfered with the pleasure and freedom 
of other individuals and of other interests. With the 
nature and extent of this domination we are not concerned. 
History calls it a religious persecution, as refined and as 
well developed as any which existed in England. We are 
only interested in its effect, which was to drive the op- 
pressed back to the woods and to scatter them along the 
pleasant valleys and shores to the south-west. Once settled, 
government commenced; not chartered governments, but, 
originally at least, constitutional governments. 


THE CONNECTICUT COLONY 


Among the first of these was Thomas Hooker and his 
band. About one hundred members of the Massachusetts 
Bay Colony, under his leadership, left the colony in 1636 to 
found a new settlement on the Connecticut River, near Long 
Island Sound. They organized under a commission which 
they had received from the government of the Massachu- 
setts Bay Colony. Some time later they discovered that the 
land they were occupying was without the jurisdiction of 
the government of Massachusetts Bay, consequently the 
commission which they had obtained was void in that 
locality. Upon realizing this they set up a government 
of their own, which was in no wise connected with the 
parent colony and the powers of which were in no manner 
subject to it. The authority which originated the govern- 
ment in Connecticut was not derived from the Massachu- 
setts Bay government nor from the Crown. The inhabi- 
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tants were the source of that authority. They were the 
authority. 

They had been preceded into the valley of the Connecti- 
cut by several other bodies who desired a liberty of thought 
and practice which was denied them in Massachusetts. 
Settlements had been made at Hartford, at Windsor, at 
Wethersfield. They were followed by Davenport at New 
Haven and by numerous others, whose abilities to wield 
the axe and to aim the gun were necessary accompaniments 
to the founding of a settlement in those days, even if 
founded on religious principles. 

Freedom of religious thought and expression was the 
motive; freedom of all thought and expression, temporal 
as well as spiritual, was the result. Their church was the 
foundation of their state, and as thought aftected their 
church, so it aftected their state. It was these people, many 
of them refugees from intolerance in Massachusetts Bay, 
the inhabitants of which in turn were refugees from an 
intolerance abroad, who inspired Burdett to write to Laud 
in 1637 that, “the colonists aimed not at new discipline, 
but at sovereignty; that it was accounted treason in their 
general court to speak of appeals to the king.” ?! The spirit 
of sovereignty, of independence, sown on a strange and 
sandy shore in 1620, had taken root, and even now was 
beginning to manifest itself. 

Under the religious leadership of John Davenport, an 
emigration from England, averse to settling in Massa- 
chusetts Bay, and without any charter or royal grant, 
landed on the shores of Long Island Sound and bought from 
the Indians the land lying between the Connecticut River 
and what is now the New York State line. They estab- 
lished New Haven. Being without the jurisdiction of any 
colonial government and having purchased from the 
possessors the land on which they intended to live, they 
felt entirely independent and they in turn set up their own 
government. Their original body politic was elementary, 
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consisting of an agreement in writing to abide by the “rules 
which the Scriptures held forth to them.” 

The following year they adopted a more formal govern- 
ment and elected, of their number, a Committee of seven 
to rule over them. The Committee was supreme as an 
executive, judicial and legislative authority, though their 
legislative duties were minimized by their having prac- 
tically enacted the Bible as their statute book? The 
other settlements in their neighborhood adopted similar 
plans of government. 

These people, too, enjoyed that freedom of mind which 
precedes freedom of action and which was, in their case, as 
in others, predicated on segregation from external authority 
and influence. 


RHODE ISLAND 


Roger Williams had gone westward. His settlement 
prospered. He was followed by the others. Peace with 
the Indians having been maintained, their friendship 
fostered, they were induced to cede to the white men the 
land of Rhode Island. 

At the time of founding his settlement at Providence 
they adopted a town meeting form of government and 
agreed to the following instrument :— 


*We, whose names are hereunder written, being desirous to inhabit 
the town of Providence, do promise to submit ourselves in active or 
inactive obedience to all such orders or agreements as shall be made 
for the good of the body, in an orderly way, by the major consent 
of the present inhabitants, masters of families incorporated together 
into a township, and such others as they shall admit into the same— 


only in things civil.” 33 


THE GENERAL ASSEMBLY OF ACQUIDNECK 


As the number of inhabitants increased it became neces- 
sary for them too to have some definite plan for their 
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government. A meeting was called. It assembled at 
Acquidneck in 1641 and is known as the General Assembly 
of Acquidneck. There, by the whole body of freemen, a 
plan was adopted as follows: 

“It is ordered and unanimously agreed upon, that the 
Government, which this Bodie Politick doth attend unto 
in this Island, and the Jurisdiction thereof, in favour of 
our Prince, is a Democracie of Popular Government; that 
is to say, it is in the Powre of the Body of Freemen orderly 
assembled, or the major part of them, to make or constitute 
Just Lawes, by which they will be regulated, and to depute 
from among themselves such Ministers as shall see them 
faithfully executed between Man and Man.” 84 

What could be more simple? What more true? It 
is a statement of the principle of democracy and at the same 
time an authorization to the officers selected to perform 
their duties. It says, the people can, when assembled for 
that purpose, make laws; they can choose the ones who 
are to administer those laws; those laws enacted by the 
majority shall be binding on all, for the good of all. 

More than that, it guaranteed religious liberty in the 
words “попе be accounted a delinquent for doctrine." ?? It 
was further provided “all and every person and persons 
may... freely and fully have and enjoy his... 
own judgment and consciences in matters of religious con- 
cernment.” °° To the rulers of Rhode Island belongs the 
full credit for instituting a government in which there 
should be absolute freedom of religious thought and action, 
but priority is due Maryland, where a few years anterior to 
1641, but unknown in Rhode Island, religious liberty had | 
been established. But in Maryland there were limitations 
on its exercise, while in Rhode Island there were none.?* 

The Providence settlement was only one of the many 
settlements, from Maine down and around the coast to New 
Haven. Some of them, the most important, have been con- 
sidered. In each, except Massachusetts Bay, the practice 
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was to adopt a plan of government emanating from them- 
selves, permeating the colony to the limits of its jurisdic- 
tion, responsible to the people. They were the sovereigns. 
Each of these governments had its constitution. Some were 
more explicit, some merely the sketch of the artist, giving 
the outlines of the picture, to be finished later on. None 
were developed; but constitutions they were. Each was 
an instrument, adopted by a body of individuals, of their 
own free will, which defined (some more distinctly than 
others), and initiated a plan of government, and legalized 
the operation of the organs thereby created. Each was a 
constitution; each derived its authority from the consent 
of, and by the act of the governed. Each was adopted for 
the purpose of regulating the internal affairs of the com- 
munity. That is rather an important fact and should be 
borne in mind when considering the union of some of the 
colonies which will now deserve our attention. The pre- 
ceding constitutions were to regulate internal affairs. The 
following were to deal with external affairs. The later 
federal agreements were to protect them from external 
sources of danger, and in substance are traceable to those 
we are about to examine. 
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THE year 1639 marks an epoch in the development of 
constitutional government. In that year there was held 
what history knows as the Hartford Convention. It was а 
teal convention. It more truly and directly expressed the 
popular will because it was a popular assembly. The 
Hartford Convention met in Hartford, January the 14th, 
1639, and was composed of the residents of the towns of 
Hartford, Windsor and Wethersfield. The members of the 
convention had lived in these three settlements, each of 
which had a government of its own. The towns were 
situated near one another and the inhabitants gradually 
realized the advantages to be derived from a union. The 
result was that a meeting of all the citizens of all the towns 
was called. They met in Hartford and adopted as their 
method of government, as their constitution, the Funda- 
' mental Orders of Connecticut. Mr. James Bryce, the 
venerable commentator on our constitution, calls the Funda- 
mental Orders of Connecticut “Тһе oldest truly political 
constitution in America." ?? 

The object of the federation is, perhaps, best explained 
in the words of the framers of the Fundamental Orders. 
The preamble reads as follows: 

“And well knowing where a people are gathered to- 
gether the word of God requires that to mayntayne the 
piece and vnion of such people there should be an orderly 
and decent Gouernment established according to God, to 
order and dispose of the affayres of the people at all seasons 
as occation shall require; doe therefore assotiate and 
conioyne our selues to be as one Publike State or common- 
welth; and doe, for our selues and our Successors and such 
as shall be adioyned to att any tyme hereafter, enter into 
combination and confederation togather, to mayntayne and 
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pearsue the liberty and purity of the gospell of our Lord 
Jesus wch we now prfesse, as also the disciplyne of the 
churches, wch according to the truth of the said gospell is 
now practised amonst vs; As also in or Ciuell affaires to be 
guided and gouerned according to such lawes, Rules, 
Orders and decrees as shall be made, ordered and decreed, 
as followeth.” 39 


RIGHT OF SUFFRAGE 


The main body of the instrument provided for two 
general assemblies, or courts, each year, one meeting in 
April, the other in September. The April session had two 
characters, one as Court of Elections, the other as a regular 
court for the transaction of all other business. In its 
capacity as Court of Election it was composed of all the 
voters in the component colonies. The right of suffrage 
was conferred on an individual by the majority vote of his 
fellow townsmen, and was perfected by taking the Oath 
of Fidelity. To exercise the privilege of suftrage for elect- 
ing federal officers the voter was required to appear in 
person at the place of the sitting of the court, and then 
and there cast his ballot. In the Court of Election was 
chosen, annually, one governor and six magistrates-at-large 
from the territory under the jurisdiction of the Funda- 
mental Orders, and other officers necessary to carry on the 
government. 

The Court of Election was to be the General Assembly 
of all the voters in those colonies, and in those voters as 
a mass, lay, and lay alone, the right of election of officers. 
But, the composing towns could send their delegates to this 
court and the court could, after the business of elections, 
assume its other character and proceed to other business. If 
it did so proceed to other business the court was composed 
of the governor, at least four of the six magistrates and a 
majority of the deputies, of which there were four from 
each town. 
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QUALIFICATIONS OF GOVERNOR 


Certain qualifications were prescribed for the governor. 
He must be an admitted freeman of the commonwealth, a 
member of some recognized congregation and must, before 
his election, have served as a magistrate of the common- 
wealth. The tenure of his office was fixed at one year and 
1t was prohibited that one person should be elected governor 
more often than once in two years. After election and 
before he assumed office the governor elect was required to 
take the oath of office, as were all other officers of the 
commonwealth. 


THE ASSEMBLY 


The other general court was convened in September. It 
was composed of the Governor, the Magistrate and the 
deputies from the various towns. Each of the three original 
colonies, Windsor, Hartford and Wethersfield, were 
allowed four deputies to the General Assembly and it was 
provided that such other towns as should be admitted to 
the federation were to be allowed as many delegates as 
the Court should think proper, having in mind the propor- 
tion of inhabitants which the new towns should bear to the 
original component towns. 

The deputies from the different towns were to have the 
privilege of meeting by themselves at some time following 
their election but before the opening of the Assembly in 
order to confer among themselves on topics which would 
probably come up for discussion in the General Assembly. 
At this meeting the deputies were “to examine their owne 
elections, whither according to order” to quote the Funda- 
mental Orders of Connecticut of 1639,*° or to be the judges 
“of the elections, returns and qualifications of its own 
members,” to quote our federal constitution.** 

If a majority voted against the seating of one member 
this member was for the time being precluded from sitting 
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and a report was addressed to the General Court, presenting 
to it the findings and reasons of the voting majority. The 
General Court, minus the suspended member, then re- 
viewed the report and either voted, by majority vote, to seat 
him permanently, or to unseat him, and in the latter case 
could fine him and others implicated in the illegality at- 
tending the election, and could even fine the town sending 
him. Upon a finding of illegality the Court could order 
a new election, either in part or in whole. These deputies, 
in their meeting prior to the opening of the General Court, 
were granted power to impose fines on members for dis- 
orderly conduct at the meetings, or for being late at the 
time and place designated for the meeting; but they, as a 
body, had no authority or power to collect the fine. If 
the fine was paid—all well and good. If the fine was not 
paid, their resolution was introduced into the General 
Court and it could direct the Treasurer of the Common- 
wealth to proceed to collect it in the same way other fines 
were collected. 


CHECKS AND BALANCES 


It was provided that the Governor should call these 
courts at the time prescribed, in April and in September, 
and that he should thereof notify the constables of the 
various towns at least one month before the time for the 
Assembly. If in this he failed the major part of the free- 
men, or voters, could ask the Governor, and failing him the 
Magistrates, to call the election; and if the request was 
refused or neglected the major part of the voters could, 
by meeting for this purpose, themselves notify the various 
constables to call an election, meet, choose a moderator 
of their own, and exercise every function attributed to the 
General Court. This provision prevented any usurpation 
of authority on the part of the elected officers. 

Besides being directed to call the elections for deputies 
to the regular meeting of the General Court the Governor 


Г 321 


OF THE UNITED STATES OF AMERICA 


could, by and with the advice and consent of the majority 
of the Magistracy, call the assembly into special session. 
But if circumstances seemed to demand a special session 
and the majority of the Magistrates refused to convene the 
Assembly, the people could supplant them in the same 
manner as prescribed for failure to call the elections for: 
the regular sessions. So there were checks and balances 
at this early stage of the development of constitutional 
government. 

The courts, when once convened, became a deliberative 
assembly. Even the April Session became, after the elec- 
tions, a regular deliberative assembly. It would have 
facilitated the general present-day understanding if the 
framers of the Fundamental Orders of Connecticut had 
called the Court of Elections The Court, and had named 
the law-making and governing body The Assembly; but 
they did not do so. They called one the Court of Election, 
which was really an assemblage en masse of all the free- 
men. They called the other the Court or General Court, 
which was what would be called today a General Assembly. 
Unless the functions of the bodies and the composition of 
each be definitely understood the casual reader of the in- 
strument is apt to be misled. 

The function of the Court of Election was purely and 
simply elective, and the scope of its authority included the 
election of a governor, magistrates and other federal 
officers. 

GENERAL POWERS 


ce 


The function of the General Court extended to “any 
other matter that concerns the good of their common- 
wealth.” * Within that vast scope it had certain specified 
powers. Some of these powers were legislative, some were 
judicial and some executive, though most of the adminis- 
trative acts were left to the Governor and Magistrates. The 
Court had power to make and repeal laws, to lay taxes, to 
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dispose of state lands, to impeach, try and suspend officers 
for misdemeanor, to try private individuals for alleged mis- 
demeanors and punish them, “and also (to) deale in any 
other matter that concerns the good of the commonwealth, 
except election of magistrates, which shall be done by the 
whole body of Freemen.” 

This was a powerful court. The checks upon the abuse 
of its power have been noted in part. 

The Governor (or Moderator if necessary) presided over 
its deliberations; had no vote, except in case of a tie, when 
he had the deciding vote; had the power to order the court 
to grant liberty of speech, or else to “silence unseasonable 
and disorderly speakings”; but could neither adjourn nor 
dissolve court without the consent of the majority. 

Though the General Court could lay taxes it had no 
power to assess them. For that purpose a special com- 
mittee was provided, to consist of an equal number from 
each town, and it was their duty to apportion the tax 
among the component towns in equitable amounts. After 
they were so apportioned it became the duty of the treasurer 
to collect them. 

In this we note the beginning of that division of labor 
which resulted in the highly specialized division as it 
exists today; division into the three great heads, executive, 
legislative and judicial and the subdivision of each into its 
intricate organism. 


SEEDS OF THE FEDERAL CONSTITUTION 


Between this constitution, evolved for the government 
of these towns, and our own federal constitution, there are 
several analogies. In the Fundamental Orders there are 
several principles enunciated which are the forebears of the 
principles in our own constitution, and which, in the course 
of the following one hundred and fifty years, under par- 
ticularly propitious circumstances, grew and developed into 
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the fundamental precepts of our own constitution. Fore- 
most among these is that which recognizes the people as 
the supreme power, as ¿he sovereign. This principle is not 
specified in the instrument, but it is there. There is no 
mention in the Fundamental Orders of a king or superior 
body. There is in it no declaration of allegiance to a king 
or to a superior body. In it there zs a recognition of the 
authority of the people to make their own laws, to elect 
their own rulers, to adopt their own rules for political 
government, and to supersede the powers delegated to their 
officials, if these powers are abused. 

Prior to the time of the Pilgrim Covenant all govern- 
ments had been grants from above; had been permissions 
from the crown to use; had been franchises, the use and 
ownership of which had been in the crown and which by 
the instrument of grant, the crown restricted or relinquished. 
Not so with the Fundamental Orders. In it there was 
acknowledged no ownership by the crown, no sovereignty in 
the crown, no allegiance to the crown. The old rule was 
not denied, but the new rule was affirmed. In it there 
was proclaimed ownership by the people; sovereignty in 
the people; allegiance to the state! This, as were the 
others we have noted, was the application of the theory of 
primitive government. The people in general assembly of 
their own free will, in the exercise of their natural rights, 
adopted a plan for their own governing, and in doing so 
each surrendered a part of natural personal freedom, but 
only so much thereof as was necessary for the good govern- 
ment and order of the whole. Each committed himself to 
observe certain rules of conduct and to abide by certain 
specified regulations, but in doing so the individual waived 
his own rights for the advancement of communal law and 
order. Similar rules of conduct had been imposed before; 
similar regulations had been prescribed before; but the 
authority which had done the imposing and the prescribing 
had been recognized as superior to the people. This instru- 
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ment recognized no authority superior to the orderly will 
of the majority. 

The Fundamental Orders of Connecticut established a 
democracy. The power which made possible the Funda- 
mental Orders was the power of the people and not the 
power of the crown. That the same is true of our own con- 
stitution is too well known to merit mention, and it is only 
suggested to throw in relief one other similarity. 

The Fundamental Orders combined three towns into a 
federal government. Our constitution combined thirteen 
states into a federal government. The three towns had 
an existence prior to the adoption of their federal govern- 
ment. So had the thirteen states. In both cases it was 
necessary to consider not only the individual inhabitants 
but to cater to the desires of the different independent polit- 
ical units. The inhabitants of one town were jealous that 
another town might assume control of the government and 
use it for its own advancement and to the detriment of the 
other towns; or that the federal government might do the 
same thing. The inhabitants of some of the thirteen states 
were jealous that other states, or the federal government, 
would assume control of the system to the detriment of 
those individual states. In 1639, and in 1787, the problem 
was solved in the same way. In the case of the towns, 
delegates were elected from each to sit in the General Court, 
an equal number from each. In the case of the states, 
delegates were elected from each to sit in the Senate, an 
equal number from each. In the former case, Magistrates, 
sitting in the same court with the delegates, were elected 
at large, and were representatives of the people as a whole, 
irrespective of citizenship in any particular town. In the 
latter case the members of the House of Representatives 
were elected by the people; they did not sit in the same 
house, as did both classes of the early representative, but 
in a different body; nor were they elected at large, from 
the thirteen states, but by districts within each state. How- 
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ever, the Magistrate at large, and the Representative from 
the district, were both elected by the people, as a people, 
to care for the interest of the inhabitants, as a whole, as 
distinguished from the interests of the component political 
units. The plan of 1787 makes a further elaboration of 
the theory and practice of representative government, but 
the basic principles, the elements, are in each. 

The predecessor of our member in the House of Represen- 
tatives was the Magistrate; and the lineal ancestor of our 
United States Senator was the Delegate from the town 
under the Fundamental Orders of Connecticut. Under our 
constitution they sit in different houses, each house con- 
stituting a part of our legislative branch of government, 
whereas under the plan of 1639 they sat in one house, 
which, besides its other characteristics, was the legislative 
branch of the government. 

Of our delegates in Congress the members of the House 
represent the people; the Senators a political unit:—their 
prototypes did the same, and each assumed the character 
of federal servants, or agents, working for the good of the 
combined political units. 


BICAMERAL DEVELOPMENT 


We have noted a distinction between the General Court 
and Congress in that the former sat in one house and the 
latter in two separate and distinct houses, each as a branch 
of the legislative government. While that is true there is 
apparent in the General Court the beginning of the two 
houses of our modern legislature. Magistrates and 
Deputies sat together in the same chamber, voted at the 
same time, passed measures by majority vote of the com- 
bined membership and in other ways were one house, but 
they were not really one house. A majority of its mem- 
bers did not necessarily constitute a quorum. For the pur- 
pose of transacting business there must be a majority of 
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both kinds of members. Section 10 of the Fundamental 
Orders required the presence of the presiding officer, at 
least four of a total of six Magistrates and a majority of 
the delegates before the court was properly constituted. 
So that the General Court, though in reality one house, was 
separated into its two component parts at the time of con- 
vening. Without the presence of a majority of each part 
the Court was not capable of transacting business. 

Beside the theoretical division of the General Court into 
two houses there was a political division. The delegates 
from the towns met before the time of the General Court 
and in single session conferred together. They were given 
the authority to pass upon the elections of their own mem- 
bers. They were allowed to consider, exclusive of the rest 
of the Court, what position their members would take as 
regarded matters to be disposed of by the General Court. 
In this way the foundation was laid for the separation of 
the legislature into two branches. The principle was here 
initiated which matured into the charter provisions of the 
Colony of Connecticut, and was finally incorporated as 
one of the fundamental precepts of the constitution of the 
United States of America. 

This distinction between the two kinds of representatives 
was not embodied in any other plan of federal union until 
it was suggested in the Constitutional Convention at Phila- 
delphia in 1787. It was then suggested as a compromise, 
and it was a compromise, between the so-called “New 
Jersey” plan and the “Virginia” plan. The larger states 
at that time insisted upon a plan of representation based 
on wealth and population, which would have given them 
control of the Federal Government. The smaller states in- 
sisted upon a plan of representation giving each state, irre- 
spective of size and importance, an equal voice in the 
Federal Government. This would have put the smaller 
states on a footing equal to their more powerful neighbors. 
The suggestion of the Connecticut members developed into 
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a plan known as the “Connecticut Compromise.” It is our 
present bicameral Congress —our Senate and House of 
Representatives. Their origin is traced through the similar 
arrangements practiced in the Colony of Connecticut under 
its charter of 1662 (from Charles П.), which incorporated 
this and other political principles of the Fundamental 
Orders, to the originative genius of the men who drew the 
Fundamental Orders in 1639. 

The bicameral system was in general use in the various 
colonies, as far as concerned the internal affairs of each 
colony, but it was not included in any of the many plans 
for federal government or for inter-colonial government, 
each of which we will later examine. It made its first 
federal or inter-colonial appearance in the Fundamental 
Orders; was continued in principle under the charter of 
1662, but then became applicable to the internal affairs of 
one colony, for the settlements of Connecticut were com- 
bined under one government ; reappeared as the Connecticut 
Compromise in the Convention of 1787 and assumed a 
permanent function in constitutional government at the 
time of the adoption of our Constitution. 


COLONY OF CONNECTICUT 


These three colonies, each separately and distinctly 
founded, existed as such and cooperated under their self- 
constituted inter-colonial government until 1662 when 
they obtained a charter from Charles IL, as the Colony 
of Connecticut. 

The charter from Charles П.4% is directly traceable 
through many, and those the most important of its pro- 
visions, to the Fundamental Orders of Connecticut of 1639. 
It was the provisions of this charter of 1662 which remained 
in force until 1818, having been adopted as a constitution 
in 1776. The wording of that instrument was not changed 
from 1662 till 1818; the spirit and the principles have not 
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been changed from 1639 up to the present time. Further 
than that it was the rough stone from which the artists of 
1787 chiseled out the monument which marks the double 
grave of Dependence and Royalty in America. The prin- 
ciples of 1639 and 1662 are alive today, and the older 
they grow the stronger they become. 

The charter of 1662 was a forward step in one way and 
a backward step in another way. Insofar as it was ап 
acknowledgment from the Crown of the governmental 
rights of the colonists, it was a step forward. It was a 
distinct utterance from an acknowledged superior authority 
that there did exist the rights of self-government, of elect- 
ing their own officers, of their own authorization to their 
own legislative representatives. On the other hand, though 
it was only a theoretical step, they did, by that very 
acknowledgment of a superior authority, take a step back- 
ward. They accepted a grant from an acknowledged sover- 
eign; whereas, before that, they had proclaimed their own 
sovereignty. By it they lost their sovereign character. 

This charter of Charles II. provided for a Governor, 
a Deputy Governor and twelve Assistants. They were 
here called Assistants instead of Magistrates, but they per- 
formed the same functions. They were the same govern- 
mental officers and were the upper house. Governor, 
Deputy Governor and Assistants were all elected annually 
by and from the qualified voters of the colony. They were 
elected from the colony at large. Deputies were elected by 
the towns, not more than two from each town, and were 
the representatives of the towns. They, with the other 
officers, met twice in each year and, when so assembled, 
formed the General Assembly of the colony. A quorum, 
for the purpose of doing business, consisted of the Governor 
(or Deputy Governor) and at least six Assistants (a total 
of seven) and a majority of the deputies. This was a rati- 
fication of the bicameral legislature of the Fundamental 
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The powers of the General Assembly were “to consult and 
advise in and about the Affairs and Business of the said 
company.” This was a blanket authorization, including all 
the legislative and judicial, and part of the executive, func- 
tions. It was, also, specifically empowered to admit free- 
men to the body politic. It could ‚also remove ‚officers for 
“Misdemeanor or Default” by majority vote, which in- 
sured to the colony freedom from oppression from royal 
governors, should one ever be elected. This extended even 
to the right of impeachment of the Governor and inferior 
elective officers, all of whom were required, as a condition 
precedent to the assumption of office, to take an oath “for 
the Due and Faithful performance of their Duties.” In 
case vacancies occurred, through death, resignation or im- 
peachment, the General Assembly could fill the vacancy. 

The General Assembly was empowered to lay down the 
rules for hearing and determining all “Actions, Causes, 
Matters and Things” within the colony, and “to Make, 
Ordain and Establish all manner of wholesome, and reason- 
able Laws . . . not Contrary to the Laws of this Realm 
of England.” ** 

Thus were the principles and provisions, the rights and 
the powers, the responsibilities and the enjoyments, of the 
Fundamental Orders reformed and developed through the 
charter of 1662, gradually becoming ripened into well- 
defined law, surely becoming established to posterity and 
perpetuity. The other colonies slowly incorporated them 
into their forms of government, subsequently enlarged upon 
them and perfected them in their federal constitutions, till 
today a whole hemisphere enjoys the fruit of the seed so 
sown. 
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UNDERSTANDING of the various instruments relating to 
government which preceded the adoption of our federal 
constitution is facilitated by an examination of the condi- 
tions existing at the time of their respective establishment, 
or proposed establishment. Too lengthy a journey into the 
realm of surrounding circumstances would lead to the 
domain of history. But with history, with the chronology 
and the detailed sequence of facts which it records, we are 
not now so much concerned as with the constitutional 
principles from time to time manifested through those 
facts. So that if, while glancing from principle to fact, we 
confine our examination to those events which are germain, 
upon which the principle rests, we shall not have laid our- 
selves open to the criticism of having digressed too far; 
rather we shall have set the stage so as to enable a more 
full comprehension of the question immediately under 
consideration. 

To understand American constitutions it is necessary to 
have first understood American psychology. De Tocque- 
ville prefaces his whole commentary on American institu- 
tions with a basic analysis of the temperament and life of 
the American, not as of the time of the adoption of their 
constitution, but from an hereditary point of view. He 
proceeds in the theory that constitutions and laws are the 
expressions of the character and nature of a people—a 
correct presumption. But he further recognizes that the 
character and the nature, when viewed at any given time, 
are but stages of a general development which had an 
anterior existence and which to be understood at any mo- 
ment must be viewed in the light of its pre-existing and 
causal facts. So that a full comprehension of a given in- 
strument, either of constitutional or of legislative origin, 
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necessitates a knowledge of the history—consequently of 
the psychology—of the people by whom the law was 
expressed. 

Keeping this policy in mind we shall glance around and 
under each document as we reach it to see just what facts 
contributed to cause its existence. We will be, necessarily, 
concerned with facts. That any instrument contains cer- 
tain words, or certain expressions, or particular provisions, 
also is a fact; and the fact that a certain expression 15 
therein written, is only evidence of the then existence of a 
principle. So that we will purposely leave the strict con- 
fines of constitutional examination and make short sorties 
into history, using that history as a background for our 
subject. 


THE FUNDAMENTAL ORDERS OF CONNECTICUT 


The Fundamental Orders of Connecticut were the first 
articles of association to be entered into in America by 
independent political units. That circumstance alone 
would entitle them to a high place in the consideration of 
constitutional development. Irrespective of that, however, 
they deserve a still higher place because of the principles 
enunciated, principles which are now universally held to be 
necessary for the existence of democratic government. 

But we must not, when looking at the matter in an his- 
torical light, let the presence of these principles bury too 
deep the fact that those articles associated only three towns, 
and small towns at that. Those towns were insignificant, 
as a matter of fact, and their union was a matter of small 
importance at the time. The calm retrospect of history 
can, at this safe distance, emphasize the year in which the 
papers were signed and can throw in relief the principles on 
which their polity was founded, but even history looking 
through the softening light of centuries cannot raise the fact 
of the union of these small towns from the commonplace, 
nor surround it with undeserved dignity. So passing by 
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what historical insignificance attaches to that union, we 
look at it in its true light of constitutional importance. 

That the Fundamental Orders were important no one 
will deny. Their effect was a union. That union was of 
independent—absolutely one of another, and in some degree 
of the English government—political units. But that union 
was not comprehensive. It extended over only a small 
area. It developed, ultimately, into the State of Connecti- 
cut, but did not at that time include all of the territory now 
embraced in the boundaries of that state. It did form a 
larger political unit, and that unit did enter into another 
union and, with the other members, form a large and im- 
portant confederation under the name of the United 
Colonies of New England. 


THE SITUATION IN ENGLAND 


Now let us look at the surrounding facts! Let us see 
what events contributed to make possible this particular 
union. 

England was at that time so engrossed with her internal 
troubles that she had no time to worry over her colonies or 
to care much what they did. Charles I. had for some years 
been engaged on his crusade against the rights of the people, 
in utter disregard of those customs which had grown to have 
the effect of law; had refrained from calling Parliament to 
session and had in various ways strained the relations be- 
tween the crown and the people. The country was dis- 
traught with oppression and fear. The position of the 
contending factions grew farther and farther apart and the 
war clouds settled over the island. The rumblings of the 
approaching storm were heard across the Atlantic Ocean 
and the colonists, without realizing the presence of an op- 
portunity, unconsciously, instinctively took the opportunity 
and allied themselves in a confederation of self-styled 
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England's preoccupancy with her internal affairs, her 
consequent indisposition and inability to give to the colonies 
the time and attention which they deserved, permitted the 
alliance. 


THE SITUATION IN THE COLONIES 


The causes which effected the confederation were 
anxieties arising from their isolation and fears because of 
their individual weaknesses. The Dutch were in New 
York, not far to the westward of the Connecticut settle- 
ments and the New Haven colony. They had maintained a 
trading post there for many years. They viewed with 
jealous eye the rapid population by the English. They 
wanted all the Indian trade and all the Connecticut terri- 
tory for their own use. They had even had a trading station 
in the Connecticut region, had sent a ship to fortify their 
position and chortled with rage when they discovered the 
English just recently settled there but in command. Their 
ship was forced to retire. Their trading post on the river, 
no longer available to them, was abandoned. The New 
Haven and Connecticut inhabitants feared an expedition 
by the Dutch to dispossess them and recover their trade and 
land. 

Then, there were the Indians. The western settlements 
feared a general uprising. At this late day, when there are 
forty-eight states operating under a similar arrangement, 
when settlements are as thick, and cities as large, in Cali- 
fornia as in Massachusetts, when the whole face of the 
country intervening is studded with homes, lined with ave- 
nues of communication and under cultivation, when the 
appearance and activity of the Indian is limited to the 
circus and the “Wild West” show as the representative of a 
nearly extinct race, it is hard for us to imagine that Con- 
necticut was once the frontier, infested by savages and 
covered with dense forest. But Connecticut was the 
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frontier, and the very fact that it was, largely tended to 
effect this confederation. 

The scattered colonies knew they could not successfully 
resist a general attack. They desired combination with 
their more or less remote neighbors, who were also open to 
attack. They argued with them that the western colonies 
should unite with their eastern friends to repel attacks by 
the savages or possibly by the Dutch. The argument was 
largely one-sided and Massachusetts Bay saw the faulty 
logic; saw the incentive to the western neighbors and at first 
declined her cooperation. 

The Massachusetts Bay Colony, or Boston and its en- 
virons, was, for that time, thickly populated, strongly forti- 
fied and capable of defending itself in any ordinary emer- 
gency. Its populace felt immune from the attack of the 
natives. Their royal grant put them directly under the 
protection of the crown as far as concerned invasion by 
another power. They were safe and—more than that— 
selfish. Massachusetts coveted control of the colonies to 
the southwest. She claimed jurisdiction over them and 
asserted title to the land they occupied. With this as a 
premise, she felt she could not ally herself with them; that 
any cooperation recognizing them as equals would waive 
any claims she might have over them. And besides that 
she felt that by permitting them to suffer the ravages of 
the frontier she would soon have them supplicants for her 
aid and protection, thereby automatically extending her 
actual domination over them. 

So that for several years there was not that community 
of interest which would permit a confederation. The sub- 
ject had been broached as early as 1637,*” when the synod 
of the churches convened in Boston to attempt to check the 
Hutchinson heresies.** Since that time there had been con- 
siderable talk of it and of the advantages which would flow 
from it, Massachusetts stoutly insisting that the advantages 
would be entirely on the side of the colonies along the 
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Sound. Each year emissaries had appeared in Massachu- 
setts Bay or Plymouth to urge the perfection of the union. 
Each year they had met with refusals. 

In 1643 there materialized the results of the endeavors 
which had stretched through a period of six years. The 
confederation, perfected in that year, was not a spontaneous 
action. Rather it was the culmination of a movement, the 
budding of a growth. Authorities differ as to the source of 
the final impulse, some maintaining it emanated from 
Massachusetts, others that it arose in the colonies on Long 
Island Sound. Irrespective of the immediate source, it will 
suffice to relate that delegates assembled in Boston, 
representing the colonies of New Haven, Connecticut, 
Plymouth, and Massachusetts Bay, duly authorized, with 
one exception, to draw up and agree to articles which should 
unite those governments into a firm confederation. 

The one exception was Plymouth. The voters of 
Plymouth insisted that they must pass upon the instrument 
their commissioners should sign before it should be binding 
on them! This was something entirely new; a step which 
carries democratic government to the last orderly extreme; 
a proclamation of the ultimate absolute sovereignty of the 
people. Such a suggestion could have emanated only from 
a real democracy. Its appearance in political life in 
America was the signal for imitation. Through the suc- 
ceeding ages, in the suggestions for union; in the later con- 
federation; in the adoption of state constitutions; in our 
federal constitution; in short, it has developed into the 
doctrine of ratification which so permeates our present-day 
political structure. It was the first referendum in America. 


THE NEW ENGLAND CONFEDERATION 


The commissioners met and agreed upon a plan. They 
adopted the Articles of Confederation of the New England 
Colonies." It should be noted that the commissioners, who 
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drew up these articles, were delegated by the people for that 
purpose. The only prior instrument of union, the Funda- 
mental Orders of Connecticut, had been adopted by the 
people en masse. This meeting of these commissioners, in 
Boston in 1643, was the first real constitutional convention 
held in America. If the other meetings, at which plans of 
government were adopted and initiated, can properly be 
called conventions, then the claim to prominence, just 
accorded this Boston gathering, will have to be modified to 
the extent of calling it the first constitutional convention in 
America composed of delegates. The results of their labors 
were the Articles of the New England Confederation.** 

These articles provided that each colony should elect two 
delegates to a general legislature; that these delegates 
should meet regularly once each year, elect their own chair- 
man, and form the legislative commission of the confedera- 
tion, to which were given also some few executive attri- 
butes. 

Briefly the powers conferred by the articles were: 


To decide on war or peace. Its range in that respect was greater 
than the restricted power granted the Continental Congress under 
the American Confederation (Art. Confederation, Art. 9) and as 
broad as the power conferred on Congress in the Constitution (Art. 
Sec 8): 

To enact laws for the mutual regulation and protection of the 
component colonies and “to deliberate on all things which are ‘the 
proper concomitants or consequents of a confederation’ " (Hazard; 
Bancroft). This grant is not as nice as those under either the Amer- 
ican Confederation or our constitution, though it does somewhat 
resemble, not in language but in effect, that power “to make all laws 
which shall be necessary and proper for carrying into execution the 
foregoing powers.” (U. S. Constitution, Art. I. sec. 8). 

To tax, for the purpose of defraying the expenses of war. The 
amount of the tax should be apportioned upon the basis of the 
number of male inhabitants between the ages of 16 and 60. This 
was a greater authority than that in the articles of the American 
Confederation where it was provided that such expenses “be defrayed 
out of a common treasury, which shall be supplied by the several 
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states . . ." in proportion to the assessed value of its land (Art. 
Confederation, Art. 8). The New England articles granted the 
power to tax and to collect; the American articles only that of dis- 
bursement. 

To levy for additional troops, in case the quota provided by the 
articles should prove insufficient to their momentary needs. 


Besides granting these powers to the legislature, to be 
used for the general good, the articles— 


Recognized the sovereignty of each subscribing colony. This is 
the first appearance upon the political stage of the long discussed 
and once fought principle of states rights. It has the same tone 
as the Tenth Amendment to our Constitution. 

Provided that no two of the composing colonies should be united 
into one, somewhat like our constitution in Art. IV. sec. 3, where it 
reads, “nor any state formed by the juncture of two or more states.” 

Prohibited that any other colony should be admitted to the union 
without unanimous consent of those already in. 

Acknowledged that the central authority was superior to the will 
of any individual body—though not to the extent which now appears 
in our constitution. 

Arranged for the extradition of criminals and other fugitives 
between the associated colonies. Even if they were ecclesiastical 
policies founded upon and fostered by religious principles, it soon 
became necessary to arrange against the possibility of one becoming 
an asylum for the escaped criminals of another. 

Admitted no superior authority. This in itself was remarkable. 
Plymouth, Connecticut, and New Haven were, as has been noted, 
founded independently of the crown or of the Plymouth company. 
But Massachusetts was chartered by the Plymouth Company and 
was closely allied to the crown, at least in theory. All of them were 
necessarily under the crown, and each, later, accepted charter from 
the crown. But here they ally themselves into a confederation and 
say "We are sovereigns. This union is the head of our polity.” 
But they were not content to proclaim the fact—they must demon- 
strate it! Under their assumption of sovereignty they exercised the 
prerogatives of the most complete sovereign. In 1644 they entered 
into a treaty. The power to make a treaty rests on autonomy. The 
subject matter of a treaty involves those rights and duties which 
necessarily follow from a condition of independence. The treaty- 
making power is one of the most important of all the attributes of 
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sovereignty, because through it the state can surrender its very exist- 
ence; by it the state is recognized by other nations; it is the vehicle 
of communication between sovereigns. The exercise of treaty-mak- 
ing power is an act of sovereignty. Yet the United Colonies of New 
England in 1644 entered into a treaty with the French settlers of 
Nova Scotia. It disposed of certain existing misunderstandings and 
was signed, on one side, by a commissioner from the King of France, 
and, on the other, by “John Endicott, Governor of New England 
and the rest of the Magistrates there.” (Grahame L.—195.) “They 
aimed at independence.” 49 


Such were the Articles of Confederation of the New Eng- 
land Colonies. Any measure, under those conferred powers, 
which was passed with six votes (of a total of eight) be- 
came immediately binding on all; from it there was no 
appeal. But if any measure passed with a majority of 
those present, but with less than six votes, the matter was 
submitted to the General Court, or Assembly, of each sub- 
scribing colony, and was to be binding on all only in case 
each of the General Courts ratified it. From that there was 
no appeal. 


COM'MENTS ON VARIOUS PROVISIONS 


This is a noteworthy instrument. Among its provisions 
and suggestions are those which appeared and reappeared in 
other instruments and which are today evident in our con- 
stitution. Taxation on the basis of density of population 
was therein first suggested; taxation by numerical strength. 
This was quite natural, too, insofar as the principal idea 
in levying the tax was for prosecuting a war; and what was 
primarily needed was men; and the more populous com- 
munity could supply more men than the sparsely settled. 

Representation of the states, as states, was therein first 
practised. The Fundamental Orders of Connecticut had 
recorded the principle four years earlier and had used it as 
the basis of representation for its towns. The principle was 
not new, but its application to units of the importance of 
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states was first provided for in the Articles of the New 
England Confederation. Even if those articles can not be 
accorded priority in the enunciation of the principle, they 
can, at least, be accredited with being the first confedera- 
tion in America to use it. Besides that, they show approval 
of that principle of government which their own adoption 
strengthened and which was used successfully by Penn, in 
his plan of union; by Franklin, in his proposed plan; in the 
Articles of Confederation and Perpetual Union; and 
finally, in our federal constitution in its provision for 
Senators. 

The acknowledgment of the central body, the federal 
organ, as superior to the individual will of any of its parts, 
was here first recognized. The extent of the superiority was 
greater than that granted to the Continental Congress by 
the states in the Confederation of 1778, but was not, of 
course, as great as that granted to Congress in our constitu- 
tion. The one formed a confederation; the other a national 
union. The Fundamental Orders of Connecticut created a 
union. Our Federal Constitution created a union. The 
Articles of New England created a confederation; as did 
the Articles of 1778. As a confederation the New Eng- 
land Articles evidenced an offensive and defensive alliance. 
It was a union for external purposes, primarily, as distin- 
guished from one which should in any way interfere with 
the purely internal affairs of any of its component parts. 
There was little surrender of sovereignty, or of whatever 
attributes of sovereignty pertained, by the participating 
colonies. Its legislature, with limited powers, was of only 
one house; its members more on the order of agents, repre- 
senting the interests of their principles at a mutual court, 
much as our Senators held themselves to be, and were gen- 
erally supposed to be, for some years subsequent to the 
adoption of our constitution in 1789. In fact the Con- 
federation of 1778 was not as much of an improvement 
over the New England Confederation of 1643 as the inter- 


C54] 


OF THE UNITED STATES OF AMERICA 


vening time and varied political experience would indicate 
to have been possible. 

There is one other feature of this plan of confederate 
operation which merits attention. 

It has been noted ?? that the legislature of the New Eng- 
land Confederation had the power, by a vote of at least six, 
to pass a measure, provided the power to pass it at all was 
granted in the articles; and that once passed it became im- 
mediately binding on all the colonies. There were eight 
members of this legislature. Six votes was three-fourths of 
the whole number. The constitution of the United States 
provides that two-thirds, not of those present but of the 
members of Congress, shall be necessary to propose amend- 
ments to the constitution; or that it can call a convention 
at the solicitation of the legislatures of two-thirds of the 
states; 5" that it shall take the concurrence of two-thirds of. 
the Senators present to convict on impeachment; ? that the 
concurrence of two-thirds of the Senators present shall be 
necessary to the ratification of a treaty. In the Articles 
of Confederation of 1778 it was provided that Congress 
should not engage in war, enter into any treaty, “coin 
money, nor regulate the value thereof" ; borrow money on 
credit, emit bills, etc., in short, do any important act, unless 
nine of the thirteen states assented to it.°* These provisions 
manifest an undoubted desire on the part of the framers of 
governmental instruments to force, in important matters, 
a more general concurrence. A more general concurrence is 
predicated upon a more profound conviction that the pro- 
posed step is beneficial—and beneficial to the whole. This 
can become a handicap instead of an advantage. It places 
in the hands of a small minority the power to block the 
action which the majority wants. This was done, under 
the provisions for the Confederation of 1778. Its dis- 
advantage was apparent and the defect was restricted in 
the constitutional convention of 1780--гевігісбей to the 
extent that its use was limited to a few specified instances.” 
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This principle first appeared in the Articles for the New 
England Confederation in 1643. Its provisions were gen- 
eral. The instances to which its operation were applicable 
were not specified. Its operation was general. It required 
a three-fourths majority on questions of any measure passed 
with a majority of those present, but with less than six 
votes it was referred to the assemblies of each colony. It 
applied to all measures. Its practical working was to force 
united action, preceded by general conviction in important 
matters that the measure was for the public good. Men 
will not ordinarily stoop to block the wheels of the legis- 
lature on important matters. If all were present, a majority 
was five. Immediate and final disposition of a matter re- 
quired six votes. One man would rather waive his view on 
a small matter than take the responsibility of the conse- 
quent referendum to the assemblies. The idea would be 
less practical today than ever. The possibilities for political 
manipulation are self-evident. But it did work in those 
days. 


ANALOGIES 


As an instrument this New England bond of union 
bears more resemblance to the Articles of Confederation 
and Perpetual Union of 1778, than it does to the con- 
stitution of 1789. That is quite natural. It and the 
Articles of 1778 each established a confederacy. The con- 
stitution of 1789 established a solid federal union. But 
notwithstanding its resemblance to the Articles of 1778, 
it is important as a predecessor of the constitution because 
parts of the constitution were largely taken from the 
Articles of Confederation of 1778, in phraseology as well 
as in idea, and the Articles of 1778 were developed from 
ideas contained in the Articles of Confederation of the New 
England Colonies. 

The plan of government which the New England articles 
inaugurated was an expression of the ideas which the men 
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in that region had absorbed of the government in Holland. 
The settlers at Plymouth had lived in Holland. Many dis- 
senters had left England and had taken refuge in the land 
where William of Nassau had established the doctrine of 
religious liberty, where they could worship their God ac- 
cording to the dictates of their own consciences. Their 
residence in Holland had familiarized them with the forms 
of Government there. They saw the monument to religious 
and political freedom which the Prince of Orange had be- 
queathed to his countrymen. They learned of the federa- 
tion of Zealand and Holland in 1575. They heard of 
the reconstructed articles of cooperation of 1576.°° They 
saw the operation of confederate government and learned 
the principles of federal jurisprudence. 

When they emigrated they took to America the ideas 
which had been part of their lives in Holland. From Delft 
Haven to Provincetown and Plymouth; from Plymouth 
across the valleys and along the shores to the southwest; 
thence through every avenue of communication, dissemi- 
nating itself throughout a whole New World—thus far does 
the influence of one thought extend. 

And so was established the government under the Articles 
of Confederation of the New -England Colonies. The 
arrangement lasted and operated until 1686, at which time 
James II. instituted his programme revoking the charters 
of all the American colonies, thus depriving those compo- 
nent states of any separate existence with which they could 
continue in union with one another. 


[57] 


VI 
SUBSEQUENT GOVERNMENTAL INSTRUMENTS 
Part ONE 


MAINE, NEW HAMPSHIRE, MASSACHUSETTS, NORTH AND 
SOUTH CAROLINA AND GEORGIA 


1643-1697 


We have now arrived at a time in tracing the develop- 
ment of the constitution when we ought to pause a moment 
and look around. We have seen the Pilgrim Covenant, 
the beginning of representative government, the spontane- 
ous establishments of governments and adoptions of con- 
stitutions in sections of Rhode Island and Connecticut, and 
the first union of the straggling but prospering infant gov- 
ernments. Subsequent to this time colonies were started 
in New Jersey, Pennsylvania and Delaware,” in the Caro- 
linas and Georgia; but they were proprietary in form and 
were operated, particularly the three southern ones, under 
charters which prohibited, to a large degree, any manifesta- 
tion of originative democracy. 

Colonial governments may, from this time on, be char- 
acterized as of three different kinds :—Charter Colonies, or 
those operated under a charter from the Crown to the people 
of the colony, such as Connecticut; Proprietary Govern- 
ments, or those granted to certain individuals by whom the 
land was owned, through whom title to the land was ob- 
tained and by whom governmental privileges therein were 
dispensed, such as Pennsylvania; and Crown Provinces, or 
those ruled directly by the Crown through the instru- 
mentality of appointed governors, such as New York sub- 
sequent to the accession of James II. The only exception 
to this classification was the colony of New Hampshire 
which was organized under a royal decree. This decree 
had not the supposed permanence of a charter but did have 
a similar effect. 

After 1643 there were adopted no more constitutions, 
except one in West New Jersey, until the Articles of Con- 
federation and Perpetual Union in 1781. There were some 
proposed. These we shall examine later. The interval of 
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years is interspersed with charters and with proposed plans 
of union. The originative genius of the colonists was still 
alive but there were no more fields for its operations. We 
have passed through the period which saw the seed planted. 
We have now to watch its development, growth and 
eventual bloom. 

The period between 1643 and 1776 is naturally resolved 
into two divisions;—one ending about 1700, the other be- 
ginning about that time. In the first period fall the 
charters, the grants of which were influenced by the chang- 
ing economic and political conditions of the colonies and by 
the varying fortunes of the house of Stuart. In the second 
division fall the plans of union for the colonies, the first of 
which was that of William Penn in 1697. For the present 
we will examine the first period; later the second period. 
Following out this suggestion we shall glance at the 
different colonies and trace in them—through their 
charters, plans of government and proprietary grants of 
privileges—the recurrence of those principles, in some in- 
stances being enlarged, in others being restricted, which 
have manifested themselves in the documents we have 
already examined. 


THE EXTREME SOUTH 


Those governmental forms implanted south of Virginia 
we can discard with this casual remark on their history; that 
the original grant to that whole region was made to Sir 
Walter Raleigh in 1584, under which five unsuccessful 
attempts at colonization were made; that a grant was made 
in 1630 to Sir Robert Heath; ?* that Charles II. in 1663 
granted to the Earl of Clarendon, the Duke of Albemarle, 
Lord John Berkeley, Sir George Carteret and others the 
entire country now known as North Carolina, South 
Carolina and Georgia, stretching from the 31st to the 36th 
degree of North latitude “and to the west as far as the South 
Seas,” as the Pacific Ocean was then known; 59 that this 
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grant to them was enlarged by Charles II. in 1665 by a 
second charter conveying that additional territory north- 
ward as far as longitude 36 degrees 30 minutes; °° that the 
proprietaries in 1669 announced a form of government for 
the colony, which was drawn up by John Locke,** which 
plan, contrary to the principles and professions of its pro- 
mulgator, attempted to engraft a mild feudal system upon 
the territory; 97 that this so-called “constitution” was un- 
satisfactory and was revoked in 1693; that a second im- 
position of a "constitution" was made in 1698; % that 
because of the distance separating the settlements, one in 
what is now North Carolina, the other in the present South 
Carolina, there was really no conjunction between them, 
each, for convenience, maintaining its individual legisla- 
ture; 6" that the proprietary charter was surrendered and 
the territory operated as a royal province beginning with 
1729; that because of the diversity, and consequent lack 
of unanimity above mentioned, the separation into South 
Carolina and North Carolina was effected in 1722;% and 
that in the same year George II. granted to certain in- 
dividuals, among them James Oglethorpe, the land between 
the Savannah River, on the north, and the Altamaha River, 
on the south, “and westerly from the heads of the said 
rivers respectively, in direct lines to the South Seas,” * 
which land was to be held by them as “Trustees for estab- 
lishing the colony of Georgia in America”; °" that the 
successors of these proprietaries in 1751 % surrendered their 
charter to the Crown; and that the colonies, thus gradually 
established and divided, so existed till the Declaration of 
Independence in 1776, destitute of democratic government 
—except such as was wafted by the northern winds over 
their borders—bereft of originative possibility and deprived 
of privileges which the other colonies demanded as rights. 

So we will dismiss the three southernmost governmental 
institutes from further consideration and return to our 
deserted generalization as of 1643. 
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After that date there were no more constitutions adopted, 
except in West New Jersey; no more unions established, no 
confederations effected, till 1781. There were, however, 
a number of charters granted, and in many of them can be 
found those provisions of which we have spoken and the 
presence of which was due to prior existence in the primitive 
constitutions we have already noted, and of which the 
development was by each succeeding draft recorded. We 
will examine them all casually. 


MAINE 


The territory of Maine was granted to the Duke of York 
in 1664, along with New York and New Jersey. This land 
was claimed by the Massachusetts Colony, in spite of a 
grant to the land given by the Plymouth Company as early 
as 1622, before Massachusetts Bay was chartered or 
founded. The Plymouth Company grant was confirmed 
by a charter to the grantee, Sir Ferdinand Gorges, from 
Charles I. in 1639. This instrument merits little attention 
at our hands. Under it a semblance of administrative 
government was maintained until the death of Gorges,®® 
after which disorder prevailed and Massachusetts laid her 
claim. It was settled once in favor of Massachusetts.” 
Later her claim was disallowed and that of another Gorges, 
the grandson of the original grantee, was allowed.'! He, 
unappreciative owner that he was, sold his province to 
Massachusetts for 1,250 pounds sterling ^ in 1677. Prior 
to this time, however, and possibly superinducing in part 
the cut rate of the selling price, Charles II. in 1664 had 
granted the territory of Maine to the Duke of York, as has 
been noted (supra). This grant was followed in 1674 by 
a confirmatory charter. In 1691 the province was joined to 
the Massachusetts Bay Colony, as was Plymouth, by charter 
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from William and Mary. With Maine or any of its 
charters we are unconcerned, though we will later examine 
the Massachusetts charter of 1691 as to its ratifying 
character. 


NEW HAMPSHIRE 


New Hampshire, too, deserves little attention. The 
Plymouth Company Council had granted the territory, in 
1625, to John Mason. The title to it, like that to the 
territory of Maine, was somewhat involved. Charles II. 
caused a commission to issue in 1679 providing for the 
government of the province, and in the following year, 
1680, it went into effect.*? 

This commission directed the President and Council, by 
it created and appointed, to call a meeting of a general 
assembly, but it provided that this same President and 
Council could determine for the province who should be 
electors. So that though it was possible to call together a 
body of individuals, and possible to style that meeting a 
“General Assembly,” it was also possible for the President 
and Council to prevent it being a general assembly by their 
control of the electorate. 

The same magnanimity which conceived that plan incor- 
porated in the same instrument a grant of religious liberty 
in the following language :—“‘liberty of conscience shall be 
allowed unto all protestants; but such especially as shall be 
conformable to the rites of the Church of England shall be 
particularly countenanced and encouraged." ** 

This province was ruled strictly from above. In it there 
was little of the spirit of democracy and less opportunity 
for it to be operative if any had developed; so we will not 
give it further attention. 


MASSACHUSETTS 


Massachusetts has been given some thought in a previous 
chapter. In those pages the settlements at Plymouth and 


[65] 


GENESIS OF THE CONSTITUTION 


around Boston, together with the charters and constitutions 
which regulated their political affairs, were given sufficient 
attention to dispense with any repetition here. 

The Massachusetts Bay Colony, operating under the 
charter of 1629, and the Plymouth Colony, governed under 
the original Pilgrim Covenant, existed as separate organ- 
izations until Charles II. succeeded in having the charter 
annulled, thus vesting the government directly in the 
crown. This circumstance, with its attendant possibilities 
for royal tyranny, was most acceptable to the changeable 
monarch. It was he who had granted charters of such 
democratic natures to Rhode Island and to Connecticut. It 
was he who now planned a despotic régime in Massachusetts 
Bay. He immediately appointed one Colonel Kirke, a man 
famed for his brutal and domineering nature, to be royal 
governor of Massachusetts Bay, to which were added the 
colony of Plymouth and the provinces of Maine and New 
Hampshire. It was proposed that under the governor 
should be a Council, appointed by the Crown, and in which, 
acting with the Governor, should be all political power. 
There was to be no legislature. The people were to have 
no function but to obey the royal decrees and pay the royal 
taxes 

Fortunately for the colonies concerned Charles II. died 
before the consummation of the plan, which would have 
robbed Massachusetts and Plymouth of all democratic 
forms of government. In its place James II. created a 
Royal Commission, consisting of a President and Council, 
to serve as the administrative organ until a permanent gov- 
ernment could be effected. This commission had по legis- 
lative power, some judicial power, but all executive power. 
The closest approximation to the exercise of legislative 
authority was their direction to levy the taxes previously 
imposed. 

Subsequently James tried to enlarge the power of the 
commission, and, notwithstanding an adverse opinion from 
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his attorney-general on his right to levy taxes on English 
citizens without their consent, he did appoint Sir Edmund 
Andros Captain-General and Vice-Admiral in those colonies 
and placed him at the head of a board to which was given 
tyrannical powers. He and his board were clothed with 
executive, judicial and legislative powers—including the 
powers to levy and collect taxes. Their authority was 
absolute. Pleased with the success he encountered in 
Massachusetts he ordered Andros to include the rest of New 
England under his sword. And so we see Andros, having 
formerly been in New York and New Jersey, operating 
from Maine to Virginia and exercising functions of imperial 
extent. 

But to return to Massachusetts, the oppression which 
James II. decided to use against it was too great to be borne 
by a people whose whole life was bottomed on the principles 
of self-government. At the first sign of possible relief from 
abroad a revolution started in Boston which resulted in the 
overthrow of the king’s government. William and Mary 
came simultaneously to the throne of England and the end 
was in sight. 

Shortly thereafter, in 1691, William and Mary granted 
another charter to Massachusetts Bay, which enlarged the 
territory of the province by including Plymouth, Maine 
and the recently acquired French colony in Nova Scotia. 
This was the last colonial charter to be granted in the 
north. The colony continued under it until the war for 
independence. 

This instrument was granted for the purposes, so stated 
in it, of affording better government and of further pro- 
moting the objects for which the colony had been founded. 
It provided for a governor, a lieutenant-governor, to be the 
chief executive officers, and a secretary, all to be appointed 
by the Crown. Administration of the affairs of the colony 
was to be aided by twenty-eight Assistants or Councillors 
to be of the proprietors but who were to be chosen annually 
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by the General Court for a term of one year, not all from 
one, but some from each, of the different geographical 
divisions of the territory. Massachusetts Bay was appor- 
tioned at least eighteen, New Plymouth allotted at least 
four, Maine (or the district formerly known as the colony 
of Maine) at least three and Nova Scotia at least one, 
leaving two others to be elected from among the four 
colonies but not necessarily from any one of the four. So 
that each geographical division was to be represented in the 
upper house, though the Massachusetts Bay region would 
have а predominating representation. ЈЕ was the largest 
and most important, and the other regions were reconciled 
to its superiority. 

The lower house was composed of deputies elected by 
the freemen of each town in the whole territory—each 
sending two for a term of one year. 

The Governor, Council and Freemen composed the Gen- 
eral Assembly, which the Governor was authorized to call in 
extra session and which met regularly in annual session. 

The General Court, or Assembly, was empowered to 
legislate, name officers and to fill vacant offices (except 
those particularly reserved to the crown for appointment) 
and to impose and collect taxes. The lower house was given 
the power to remove members of the Council and was in- 
trusted with the power of impeachment." 

Over the enactments of the General Court the Governor 
had an absolute veto—.e., his signature was necessary 
before any law went into effect. Failure to sign it within 
a prescribed time was a veto. But over the Governor's 
signature there was a royal veto. The charter provided 
that a copy of all enactments should be sent to England 
after signature by the Governor, and that the Crown should 
have three years within which to veto it; in the meantime, 
however, the enactment was to be in force. If at the expira- 
tion of three years the Crown had not vetoed it, it became 
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Appeals were provided from the courts to the Privy 
Council, which thereby became the Supreme Court. 

The charter further required all officers to take an oath 
“for the due and faithful performance of their duties.” 78 

Thus was established in Massachusetts a large and 
powerful political organization divided into executive, legis- 
lative and judicial branches, the first responsible to the 
crown, the last two to the people. 

The provisions of the charter of Charles I. in 1629 were 
confirmed, except as to the election of the executive; the 
underlying principles of the Pilgrim Covenant were 
ratified; representative government on a democratic basis 
was definitely secured in the colonies; and an opportunity 
for quiet development of those ideas was assured. 


MASSACHUSETTS SIMÍLAR TO FEDERATION 


Massachusetts, at that time, had a very close resemblance 
to a federal government. Four separate and distinct 
political organizations were united under and operated by 
one underlying instrument. Massachusetts Bay, Plymouth, 
and Maine, theretofore existing as separate political units, 
the first two on a basis nearly autonomous in character, and 
Nova Scotia, newly acquired by England, were joined to- 
gether. They were joined but were not amalgamated. 
Boundaries were not overlooked. Prior political existence 
was not lost sight of. Instead of being provided for as one 
big province, they were provided for as four colonies joined 
together. Each original political unit was given repre- 
sentation in the upper house, just as each state was given 
representation in the Senate in 1787. Each town, a sub- 
division of the political unit, was given representation in 
the lower house, just as the subdivisions of the states were 
given representation in the House of Representatives in 
1787. The executive was placed over the whole organiza- 
tion, just as the president was named as the administrative 
officer for the federal system in 1787. 
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There is considerable analogy to be drawn between the 
charter for Massachusetts Bay in 1691 and our federal соп- 
stitution; not finely or minutely, but roughly. The ideas 
were there. The practices were then alive. The plans were 
handed down by the royal grant; they descended from 
above, but their outline had been moulded by the forms of 
government which had existed in New England for many 
years ;—forms to which the people were attached, on which 
they had built up a real democracy, for which their love 
had only been increased by the actions of Charles II. and 
James I. Now they were restored to them—not entirely, 
but largely—and were to continue. The events of each 
succeeding year strengthened the conviction that the 
elements of those forms were essential to democratic 
government. 
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VII 
SUBSEQUENT GOVERNMENTAL INSTRUMENTS 
Part Two 


RHODE ISLAND, NEW YORK, NEW JERSEY 


1643-1697 


AN important charter was that to the Providence 
Plantations granted in 1643, and followed the next year by 
a confirmation from Parliament. ^ England's internal 
affairs were in the same perturbed condition that they had 
been at the time of the New England Confederation. The 
armies were gathering; the government was crumbling. In 
July, 1644, Cromwell defeated the army of Prince Rupert 
at Marston Moor and shortly prepared for the move which 
culminated at Moseby the following year. 


PROVIDENCE PLANTATIONS 


Theretofore Parliament had created Robert, Earl of 
Warwick, Governor in Chief and Lord High Admiral of 
all the English settlements in America, and had named a 
commission, of which he was the head, to deal with the 
colonies. This commission issued the patent to the Provi- 
dence Plantations on the application of Roger Williams in 
1643. By its terms the towns of Providence, Portsmouth 
and Newport were joined and granted “full power and 
authority to rule themselves . . . by such a form of Civil 
Government, as by voluntary consent of all, or the greater 
part of them, they shall find most suitable to their Estate 
and condition." *^ It also granted them the right of im- 
peachment.?! This charter confirmed to them the rights 
they had assumed in their original government. They had 
had a former existence, had set up their own government 
and had obtained title to the land from the Indians.” And 
while this grant contained provisions which gave them the 
permission to govern themselves, to establish a legislature 
of their own, to enjoy sovereignty in local affairs, still it 
was a grant from a superior power—from a power recog- 
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nized as superior. The privileges it specified were to be 
enjoyed as of grant, not as of right. The enjoyment rested 
on the permission of a superior, and in so far diftered from 
their former government, as well as from that of their 
neighbors,** which had been exercised of right, independent 
of a controlling force. 

Yet, the patent was a recognition of their existing form 
of government—was a confirmation of it and, as such, 
helped to strengthen the practices which had started to grow 
under that form, and helped to give to them the authority 
of custom, gradually ripening into presumptions of law and 
of right. 


RHODE ISLAND 


These presumptions were strengthened still more by the 
grant from Charles II. in 1663 uniting the two adjoining 
colonies under the name of the Rhode Island and Provi- 
dence Plantations. This charter granted them freedom of 
religious worship and permitted them absolute freedom in 
the election of their officers. Their general assembly 
assumed a bicameral form, was really responsive to the 
popular will and was clothed with the following powers: to 
establish offices in the province other than those specified 
in the charter; to elect the various officers of the Assembly ; 
to grant commissions for the expedition of the business of 
the colony; to make, constitute or repeal laws “not con- 
trary and repugnant unto, butt, as neare as may bee, agree- 
able to the lawes of this our realme of England”; to estab- 
lish courts of jurisdiction; to regulate elections.** 

Under this charter the residents in Rhode Island could, 
like their neighbors in Connecticut, under the charter 
granted one year previous,** elect their own governor, and 
legislative officers. 

The General Assembly was composed of the Governor, 
at least six of the ten Assistants and the Representatives 
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from the towns. It, too, contained the germ of our present 
bicameral legislative system. The Assistants and Repre- 
sentatives sat together at first, but they were, and were con- 
sidered, two separate and distinct bodies, amalgamated 
under one roof but being distinct in origin, in responsibility 
and in function. The distinctions were: in origin, through 
the election of the one by the whole people, of the other 
by a small part of the people; in responsibility, through 
the accountability of the one to the state as a whole, of 
the other to the people of the town in particular; in func- 
tion, because of the representation by the one of the large 
political organization, of the other of the citizens of the 
small political unit. 

We had occasion to note, during our discussion of the 
Fundamental Orders of Connecticut, that the progenitor 
of our United States Senator was the Delegate under that 
instrument, and the progenitor of our Representative was 
the Magistrate at large. We can draw the same analogy 
here but in doing so should note that a metamorphosis had 
taken place between 1639 and 1787 as regarded the ascen- 
dency of the one branch over the other. In the earlier days 
the representative of the political unit—the Delegate from 
the town—sat as a member of the most populous branch of 
the legislature. He was then a member of the lower branch. 
At that time, too, the Magistrate—the direct representa- 
tive of the people and the forebear of our Representative— 
was a member of the least numerous branch of the legisla- 
ture. He was then a member of the upper branch, because 
of his representation of the whole people. 

Notwithstanding the fact that his election at large made 
him a representative of the large political organization, he 
was literally the direct representative of the people. 

When he finally appears as the Senator in our Constitu- 
tion he becomes the representative of the state in the upper 
and least numerous branch of Congress. The representative 
of the people becomes eventually our member of the House 
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of Representatives in the lower and most numerous branch 
of the national legislature. 

The General Assembly of Rhode Island under this charter 
further had the power to treat with the Indians, to appoint 
military officers, to declare martial law, if necessary, and, 
in short, to do everything and anything which seemed ex- 
pedient for the welfare of the government, considering its 
location and surroundings and having in view the general 
policy of the laws of England.** 

In other words, this charter of Charles II. in 1663 prac- 
tically established the colony of Rhode Island as an inde- 
pendent and autonomous state, connected to England 
through the Crown, not through Parliament or any other 
governmental division of the kingdom. Besides granting 
it a separate and practically independent existence, it 
assured religious liberty and continued, even perpetuated, 
democratic government." 

This charter was continued in force from 1663 until 
1842, sixty-six years after the Declaration of Independence 
and one hundred and seventy-nine years from the time it 
was granted. The democracy of the instrument was so 
fundamental that its existence as a basis of government, 
with the superstructure wrought over it, was continued ?? 
under a variety of circumstances, some auspicious, some 
inauspicious, until its function as a model had been fulfilled, 
until the principles which it combined into a potentiality 
developed into an actuality. 


NEW YORK 


The territorial grant to the Duke of York in 1664 in- 
cluded what is now the State of New York. At the time 
of the grant it was owned and occupied by the Dutch.*? 
Such little things as ownership, prior rights and the like, 
had no terrors for Charles П. Notwithstanding that Eng- 
land had no right, nor even a claim, to that land, her King 
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freely, out of the goodness of his heart and the great 
affection which lay therein, granted the whole of it to his 
brother, the Duke of York; and he immediately took mili- 
tary possession. One important observation on that 
acquirement is very aptly put by Bancroft when he says 
that by it the colonies “obtained geographical unity.” % 
From Nova Scotia to Georgia all the colonies were then 
attached to the British crown. 

Under the Duke of York there was no semblance of 
democratic government in the province; there was, at first, 
no General Assembly; there was no election for governor 
or other administrative officer; there was no selection by 
the people of the judiciary." When, іп 1682, the gov- 
ernor was authorized to call a General Assembly % that 
body was empowered to make laws for the state, provided 
the enactments as passed were submitted to the Proprietors 
for approval or disapproval. Thus, while the right to ex- 
press the popular will through general assembly became es- 
tablished, the expression of that will was neither legal nor 
final until promulgated by a superior and non-elective body. 
While the proprietary power was deprived of some preroga- 
tives, that deprivation was defined by the extent of the 
veto; and while early government there attained some of 
the formal attributes of democracy, which contagion 
brought from New England, it assumed no real democratic 
character, and, consequently, is not, of itself, pertinent to 
this pursuit. 


NEW JERSEY 


New Jersey was conveyed by the Duke of York, even 
before he had obtained actual possession, to Lord Berkeley 
and Sir George Carteret, as proprietaries. To clothe one 
with the garment of proprietorship, to invest one with the 
sacred responsibility of governmental directorship and 
landed ownership, was, in the eyes of the grantee, to bestow 
upon him a bauble, a toy, a chattel, which he could transfer, 
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assign, alienate, could dispose of in any way, by gift, sale, 
even mortgage; could treat as an asset to which attached 
some personal significance of gain, some peculiarity of 
selfish profit. A proprietor only rarely regarded himself as 
a trustee who should administer his grant for the benefit of 
his cestui que trust, the people. His it was for personal 
aggrandizement, either for fame or for riches. His was 
the land to do with as he willed. As for the people—he had 
no thought for them. 

Such an opinion Berkeley and Carteret had of their new 
acquisition, New Jersey. To facilitate matters, however, 
and to give some assurance of interest, they shortly made 
certain concessions to the inhabitants in order to establish 
some order and government. These concessions were not 
democratic in origin. They resembled a charter in that they 
were relinquishments of certain absolute powers and 
prerogatives which the proprietors enjoyed, or claimed to 
enjoy, of right. The colonists enjoyed nothing of right. 
What privileges they enjoyed were by grant or by conces- 
sion from those who controlled them. 

There was in them, though, some vestige of democratic 
form. The concessions stipulated that a General Assembly 
should make the laws for the colony and that no tax should 
be imposed but by the consent of the assembly.* They 
also contained a guarantee of real religious liberty, ending 
in the words “any law, statute, or clause, contained or to be 
contained, usage or custom, of the realm of England, to the 
contrary thereof in any wise notwithstanding." ?* As far 
as we know, this was the first instance in any charter, con- 
stitution, or instrument resembling a charter, such as these 
concessions were, in which it was expressly declared that 
the local liberties were supreme and not subject to change 
by any power in England. 

These governmental guarantees would have come with 
more grace had they been made to an existing population. 
They were not. New Jersey was not settled except at the 
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fringes, and there only sparsely by the Dutch and by a 
few immigrants from Connecticut who had remained at 
the sufferance of the Dutch. There were very few inhabi- 
tants to enjoy the guarantees. But it was hoped, indeed it 
was planned, that these broad and generous concessions 
would attract settlers, and that the arrival of immigrants 
would inhance the economic value of the colony to the 
Proprietors. It was a good advertising scheme in which 
rights of men and principles of government were thrown 
out as decoys to ducks. 

The Proprietors may have had some doubt as to the 
legality of the grant to them of their governmental func- 
tions. Doubt also existed in the mind of the Duke of York, 
but the suspicion that his doubt emanated from regret that 
he had bestowed so much is more convincing than the sug- 
gestion that it arose from uncertainty as to his power. 
Whatever the motive, doubt existed in his mind, and with 
it a purpose. New Jersey was recaptured by the Dutch, 
along with New York, and by them held a short time. At 
the end of the war England became reinvested with the 
Dutch properties in Ámerica. 

It was at this juncture that the Duke of York main- 
tained that his grant to Berkeley and Carteret had been 
valid; that the Dutch had, upon reconquering the terri- 
tory, extinguished the Proprietaries” title; that the terms 
of the peace vested that province in the Crown, and not in 
the Proprietaries; and that New Jersey belonged to him, 
the Duke of York, the Cousin to the Crown and the grantee 
from the Crown. His vacillation between greed and 
friendship prevented the full execution of the revocation 
and threw the colony into considerable turmoil. This was 
much increased when the Duke of York himself became 
King James II. Upon his investiture with omnipotence, 
the former Duke conceived the idea of uniting New Jersey 
and New York to New England under one governor, and 
with that object in view proceeded against the colonial 
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charters and grants with so much effect that the proprietary 
. authority, and all other authority save that of the Crown, 
was for a time eclipsed and New Jersey existed without any 
laws. 

But before this Berkeley had sold out his interest in New 
Jersey, his being the western part of the province, to two 
Quakers, Fenwicke and Byllinge by name. The latter look- 
ing upon his possession as an asset for his creditors and 
being in financial difficulty transferred his share to William 
Penn and two other Quakers,” who became the Pro- 
prietaries as trustees for creditors. 

About the first operations of the new Proprietors of West 
New Jersey there hangs more of the atmosphere of a bank- 
rupt court, or a real-estate promotion deal, than of demo- 
cratic government. They first arranged the province into a 
hundred shares, each representing an undivided one one- 
hundredth of the land.” Теп of these were assigned to 
Fenwicke, as his share, and the ninety remaining were an- 
nounced for sale for the benefit of the creditors of Byllinge. 

This operation concluded, they set their minds on govern- 
ment and from this time forward there is an entirely 
different atmosphere about West New Jersey. They, too, 
made concessions, which, because they emanated from those 
who supposedly had a right to alienate powers of govern- 
ment, resembled charters, not constitutions. And yet these 
concessions were made by a number of men who literally 
owned the land, who wished the colony well and who had 
more than a financial interest in it. They were all Quakers. 
The settlers were Quakers who sought a refuge from oppres- 
sion. ‘This prophesied an enlargement of governmental 
function in the people, and the terms of the concessions 
fulfilled the prophesy. 

The Proprietaries announced, “We lay a foundation for 
after ages to understand their liberty as Christians and as 
men, that they may not be brought into bondage, but by 
their own consent; for we put the power in the people.” 98 
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In 1677 the concessions were published. A General 
Assembly was provided for, to be elected by the people, to 
which any man was eligible and for which any man could 
vote. The right of suffrage was not restricted by prop- 
erty or other qualification. Тһе General Assembly was 
authorized to appoint a commission of ten as the adminis- 
trative arm of the government. Elections were to be held 
in which the votes were to be cast in ballot-boxes, instead 
of by voice, so that no one should know how a man voted. 
Members of the assembly were to be paid one shilling a day, 
so that each “may be known as the servant of the people.” 
Imprisonment for debt was abolished; religious freedom 
was declared.?? 

These Pronouncements were made in England. Relying 
upon the enjoyment of them the Quakers set sail for their 
new home, only to be met by the irrepressible Andros, who, 
sword in hand, demanded their subservience to him as the 
representative of the Duke of York. In their remonstrance 
against this usurpation of authority over them is evidenced 
the germ of the spirit of liberty which had been manifested 
at Plymouth, in Rhode Island, in Connecticut. “To all 
prudent men,” they wrote, “the government of any place is 
more inviting than the soil. For what is good land without 
good laws? the better, the worse. And if we could not 
assure people of an easy, free and safe government, both 
with respect to their spiritual and worldly property—that 
is, uninterrupted liberty of conscience, an unviolable pos- 
session of their rights and freedom, by a just and wise 
government—a mere wilderness would be no encourage- 
ment; for it were madness to leave a free, good and im- 
proved country, to plant in a wilderness, and there adven- 
ture many thousand of pounds to give an absolute title to 
another person to tax us at will and pleasure.” *°° And 
again, “We buy nothing of the Duke, if not the right of an 
undisturbed colonizing—for the soil is none of his; it is the 
natives’, by the Jus Gentium, the law of nations ;—if, then, 
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the country be theirs, it is not the Duke's; he cannot sell 
it; then what have we bought?” 191 

This remonstrance was referred to a commissioner for 
determination and decided, mirabile dictu, in favor of the 
colony; whereupon the Duke, not then having ascended 
the throne nor having as yet conceived his ideas of colonial 
unity, assented, and conformed unto the former grant both 
in letter and contented spirit. The province was then 
raised from the abyss of total subserviency, from a state far 
inferior even to dependence, to the heights of autonomy— 
from which it was all too soon to be blown. 

Pending the storm, of which James II. was the force and 
Andros the wind, an instrument was adopted by the General 
Assembly which had many of the outward forms of a con- 
stitution; only it was not adopted by the people as a whole, 
nor by their delegates especially convened for that purpose. 
Its name indicates that the principles therein expressed were 
regarded as essentials to government and of a more last- 
ing character than the ordinary enactments of a legislature. 
It was entitled “Fundamental Constitutions." 192 In 
the name there appears to modern eyes somewhat of redun- 
dancy. All constitutions are now fundamental, being sub- 
ject to change only by the power which establishes them, 
and that effected only through prescribed ways, slow 'and 
tedious. At that time, however, the word had not arrived 
at that state of restricted interpretation in which it finds 
itself today. Constitutions with them were not necessarily 
fundamental ; 1% so to give to the caption an atmosphere of 
strength and solidity which it was hoped would permeate 
the whole instrument, to designate it as a substantial rock 
upon which a strong house could be built, the drafters 
adopted a wording which would leave in all minds an 
unmistakable impression of their intentions. 

The “Fundamental Constitutions" of West New Jersey 
provided for a general assembly which should be convened 
once each year and which should have power: first, to tax, 


[82] 


OF THE UNITED STATES OF AMERICA 


provided no tax should last longer than one year; second, 
to appoint and dismiss all officers of the state; third, to 
make all laws for the state. It was further specified that 
the Governor could neither declare war nor involve the state 
in any obligation without the assent of the Assembly.!^* 

This was another real democracy, limited in geographi- 
cal extent and short of duration, but democratic to the core. 
In it is a resemblance to the first constitutions of New 
England in their ecclesiastical aspect. They were govern- 
mental branches thrown out from their tree of life, of 
which their church was the trunk, craving for religious 
liberty the root. The “Fundamental Constitutions" of West 
New Jersey was a foliage, nourished by a similar trunk— 
Quakerism—and springing from the same root. The 
foliage withered under the icy blasts of circumstance, but 
its seed fell upon the same soil which protected the root. 

Subsequently the two provinces of East Jersey and West 
Jersey were united into one crown province of New Jersey 
through the surrender, by the proprietaries, to the crown of 
their rights. The form under which government was then 
administered, till the revolution and the expulsion of 
Governor Franklin, consisted in a Governor and Council of 
twelve members appointed by the Crown and in a lower 
house of twenty-four Delegates elected by the people. 
That form of government, providing for Governor, upper 
chamber and lower chamber, was fast becomung indis- 
pensable to colonial administration. We have seen its 
gradual development and have noted its several stages. 
There was the General Assembly of all the people; then the 
assemblage of delegates from the people; then delegates of 
several kinds and representatives of different interests 
sitting together in one chamber; and, now, the segregation, 
each into its own house, of the two different kinds of dele- 
gates. We are approaching the theory of our federal legis- 
lature as fixed in our Constitution. 
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PENNSYLVANIA AND DELAWARE 


PENNSYLVANIA and Delaware, together the scene of as 
equitable a provincial government as any on the continent, 
can be considered together. 

William Penn, after having taken part in the reorganiza- 
tion of West New Jersey, and having thereby become in- 
terested in America, obtained from Charles II. a grant as 
sole proprietor of the territory of Pennsylvania. He took 
an unusual interest in his distant possession, to which Dela- 
ware was later added by James I. He drew up in London 
a plan which he entitled “The Frame of the Government 
of the Province of Pennsylvania.” 

That the motive which inspired the government sprang 
from a pure and high conceit is testified in the preface by 
the following words: “When the great and wise God had 
made the world, of all his creatures, it pleased him to choose 
man his deputy to rule it; and to fit him for so great a charge 
and trust he did not only qualify him with skill and power, 
but with integrity to use them justly.” 195 

This instrument, too, was one of those which descended 
from the high to the lowly and manifested little democ- 
racy in origin, but its graciousness, its equitable pro- 
visions, its general acceptability to the people, entitle it to 
a very high rank as an underlying foundation of govern- 
ment, whether it originated from the people or not, espe- 
cially in view of the stability of the commonwealth which 
it supported. How could it be stamped as anything but 
democratic when it related “Any government is free to the 
people under it (whatever be the frame) where the laws 
rule, and the people are a party to those laws and more 


than this is tyranny, oligarchy, or confusion!” 196 
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This Frame of Government, announced in April, 1682, 
provided for a Council and a General Assembly, each 
elected by the people of each of the three counties into 
which the province was divided. 

The Council was the upper and less populous house, and, 
with the Governor, had the exclusive right to introduce all 
bills. The Governor sat as a member of the Council and 
was allowed a treble vote, but no veto. A quorum for 
important business, such as erecting courts, bringing im- 
peachments, chosing officers, and the like, consisted of two- 
thirds of its membership. It was further necessary to have 
two-thirds of the quorum assent to the passage of any of 
those measures. For matters of less importance a fixed 
numerical quorum was established, of which only a majority 
was necessary for passage. 

The administration of the colonial affairs was placed in 
the Governor and Council; the legislative affairs in the 
Council and the Assembly, saving to the Council alone 
the power of introducing bills. 

Membership in the Council was arranged like that in our 
Senate, one-third retiring at each election.*% 

The Assembly was the lower and more populous house, 
consisting of Delegates from each of the three counties. 
They had, under the first frame of government, no initia- 
tive in legislation, except that they could, through their 
committee, consult with a committee of the Council and to 
it suggest bills they desired to be introduced. 

In the second Frame of Government, published in the 
same year, the membership in each house was much reduced, 
the Council from seventy-two to eighteen, the Assembly 
from “not exceeding two hundred” to thirty-six.!°® 

Other minor amendments were made at this time but 
none of fundamental importance were declared until 1696. 

In the last-mentioned year representation in the Council 
was reduced to two members, in the Assembly to four mem- 
bers, from each county. At this time a very important 
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change was effected: “that the representatives of the free- 
men, when met in Assembly, shall have power to prepare 
and propose all such bills as they, or the major part of them, 
shall, at any time, see needful to be passed into laws." 199 
This gave to the people an initiative in legislation and put 
the province on a real democratic footing. Beginning with 
the year 1696 the people could, through their representa- 
tives in the lower house, initiate and pass laws up to the 
Governor and their elective representatives in the Council, 
as an upper house. Through their servants the people con- 
trolled the legislative branch entirely; through the Council 
they largely controlled the judiciary; and through the con- 
stitutional provisions of the Frame of Government they 
exercised a large control in the administrative branch. The 
judges were appointed by the Governor from a list sub- 
mitted by the Council ; the Council was elected from among 
the people and vested with large administrative power; it, 
together with the elected Assembly, formed their legislature. 
This approximated, very closely, real democracy. The dis- 
cordant element in the mixture was the Governor. His 
office was practically hereditary, as he was the appointee of 
the hereditary proprietorship. Had his office been elective 
there would have been a real democracy. 

These various changes and substitutions of Frames of 
Government were intended for amendments, were accepted 
as amendments, and, in fact, were amendments, but they 
were effected through the legislature. Of course the legisla- 
ture was composed of the representatives of the people. 
These representatives approved the changes and their action 
met the endorsement of the voters. ЈЕ was a little out of 
the ordinary, however, for a body invested with powers by 
an underlying instrument to change the provisions of that 
instrument. Such powers pertain to a body more impor- 
tant than one vested with general legislative powers. They 
belong to a constituent assembly—one chosen for the 
special purpose—or they belong to the people themselves 
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—voting directly on the proposals. This fact was recog- 
nized by Penn when he summoned the people at the time he 
offered his first Frame of Government, and was simultane- 
ously waived by the people who pleaded inconvenience and 
sent delegates to act for them, which substitution was 
accepted by him and probably thereafter taken as a matter 
of course by him, by the legislature and by the people, 
though it can not be contended that, without a waiver, the 
legislature would have the right to amend or to consent to 
amendments to the constitution. 

On the other hand, it might be suggested that the “consti- 
tution was in truth a grant from Penn; that in his supreme 
power lay that to revoke; that the power which could annul 
could alter; and that in consequence of his investiture with 
power he did not even need the concurrence of the legisla- 
ture to change his Frame of Government, but could do so at 
will by simply announcing that on and after such and such 
a date certain other rules would be in eftect. Under the 
terms of his grant from the Crown, such was his power, and 
colonial history is replete with examples which lead to the 
conclusion that his power would have been sustained by the 
Crown; examples which go even further and suggest that the 
influence of the home government would have maintained 
that he had the right. 

Whatever the inferential possibilities in the situation, the 
fact remains that Penn considered his Frame of Govern- 
ment as fundamental, and as such susceptible to change 
only by its creating power, which was his declaration with 
the consent of the people, whether in legislative or constit- 
uent assembly. Nor did he confine the amendments to such 
points as he thought proper. He consented to some which 
the people thought proper. 

In 1701, Penn, by and with the consent of the General 
Assembly, promulgated his last governmental instrument 
which he called the “Charter of Privileges for Pennsyl- 
vania.” The Assembly, by it continued, was empowered, in 
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the words of the instrument, “to chuse a Speaker and other 
their officers; and shall be Judges of the Qualifications and 
Elections of their own Members; "° sit upon their own 
Adjournments; appoint Committees; prepare Bills in order 
to pass into laws; impeach Criminals and redress 
Grievances; and shall have all the Powers and Privileges of 
an Assembly, according to the Rights of the free-born Sub- 
jects of England, and as is usual in any of the King’s 
Plantations in America.” 111 

This confirmed the existence of the Assembly as long as 
the instrument lasted, which was until the revolutionary 
war and the consequent adoption of a state constitution in 
1776. It not only continued the existence of the Assembly 
but it perpetuated the principles of democracy and con- 
firmed the people’s privilege of law-making till the time 
that presumption should have matured into the people’s 
right of law-making. 


DELAWARE 


One other provision of the “Charter of Privileges for 
Pennsylvania” of 1701 is noteworthy as a recognition of 
local sovereignty, later more formidably and precisely 
arrayed in the guise of “states” rights.” To the province of 
Pennsylvania had been added the territory lying south of it, 
originally settled by Dutch and Swedes, later appropriated 
by the Duke of York, and consisting of what was known as 
the counties of Newcastle, Kent and Sussex, or “the three 
lower counties on the Delaware.” Pennsylvania and Mary- 
land both claimed that country, or parts of it, but Penn pre- 
vailed over the Duke of York, subsequently James П., to 
confer it upon him to be added to his province of Pennsyl- 
vania, thereby obviating any further unpleasantness with 
the Proprietaries of Maryland. The deed signed and de- 
livery made in 1682, Penn included it in his Frames of 
Government, referring to it as the "Territories," as dis- 
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tinguished from the “Province.” As has been stated, it was 
settled by a different people; it had a separate existence be- 
fore Pennsylvania proper was created; it had a different 
existence for a short time after Pennsylvania was defined; 
in short, had a different life and was, in that sense, entirely 
different from Pennsylvania Province. 

After its attachment to Pennsylvania, it was represented 
in a mutual Assembly and Council and was ruled by the 
same Governor. Because of the differences suggested there 
was not that unanimity and spontaneity which might have 
existed in the Assembly between the representatives of the 
Province and those of the Territories. There was friction 
almost from the beginning. So Penn provided that the 
two jurisdictions should be separated as far as their 
Assemblies were concerned, if they so desired, each annually 
holding its own Assembly, providing, however, that they 
should be subject to the same Governor. 

This permitted, and shortly resulted in, a separate 
existence for the Three Lower Counties on the Delaware 
which were eventually to blossom forth as the State of 
Delaware. Their political existence up to this point is so 
intimately associated with Pennsylvania, and from this 
time on until the Revolution so unimportant, that we shall 
not give them more attention for the present, except to 
suggest that the same manner of democracy which prevailed 
in Pennsylvania existed in Delaware, and continued there 
until the assumption of autonomy and the adoption of a 
state constitution in 1776. 


(MARYLAND 


Maryland was a proprietary government founded by a 
charter from Charles I. in 1632 to Lord Baltimore. This, 
of all the colonial governmental instruments, enjoys the dis- 
tinction of being the only one which remained in force 
from the time of the original grant until the war of inde- 
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pendence. All other of the instruments were altered by 
subsequent grants from the Crown, or were changed by the 
Proprietors, or were re-vested in the Crown. That of Mary- 
land alone continued as the basic law of the colony from 
1632 till 1776, except that the government was appropri- 
ated by the Crown from the Proprietaries about the time of 
the revolution of 1688 and withheld from them until 
1716: 

An institution which was susceptible of such long соп- 
tinued existence, particularly during the growing desire 
for popular expression in government, must necessarily 
have been guided by wise and liberal policies and must have 
been established by an underlying instrument of which the 
provisions were equitable to the three parties concerned, 
viz., the Crown, the Proprietaries and the Colonists. 

The history of the first half century and more of the 
province is largely the record of the suggestions and policies 
of Lord Baltimore. His rule was marked by many mani- 
festations of a desire to conduct the affairs of the colony 
along lines which should be beneficial to the colony. Only 
occasionally did his plans meet with popular disapproval, 
such as in 1637, at the second Assembly, when his proposed 
laws were rejected and a code of their own enacted." 

This step was taken in opposition to the Proprietary 
Governor’s insistence that the initiation of all laws was in 
the Proprietary and the ratification in the people, and early 
confirmed the truth of the contrary of the Proprietary’s con- 
tention. 

The charter provided that the Proprietary call general 
assemblies for the purpose of making laws which he should 
administer. We have just seen that the construction put 
upon this by the Assembly, and stoutly maintained by it, 
placed the initiative in the Assembly. 

Their Assembly was not called together for more than 
two years after their arrival; and when it was called it was 
a meeting of the whole society presided over by the 
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Governor, who was appointed by the Proprietor. The first 
three Assemblies were of this character. Тһе third 
Assembly, however, in 1639, actuated by the inconvenience 
consequent upon universal attendance, adopted a provision 
permitting representatives to sit who were to be styled 
“Burgesses.” But while the act permitted the sending of 
representatives, its operation was not compulsory nor exclu- 
sive. If the inhabitants of any district desired to attend in 
person they were allowed to do so, even though all the rest 
of the assembly were Burgesses. At this time, too, it was 
recognized that a difference in interest existed between the 
Proprietor and the Colonists, and a different class of repre- 
sentatives was created who were appointed by the Pro- 
prietor and who met with the Burgesses. These two classes, 
with the Governor, formed the General Assembly. 

The division into the upper and lower houses of the 
Assembly did not immediately ensue. All the representa- 
tives sat together until 1650. The movement to separate 
them into distinct branches started in 1642 but it did not 
mature until 1650. At the latter date, however, a measure 
was adopted dividing the Assembly into the lower house, 
composed of the representatives of the people, and the upper 
house, in which sat the representatives of the Proprietor. 
This same enactment required the assent of both houses of 
the legislature and the signature of the Governor before a 
bill should pass into law. At the same session of this 
memorable Assembly another bill was passed which pro- 
hibited taxation without the consent of the people, whereas 
the charter from the Crown had deprived the Crown itself 
of that privilege, vesting it immediately in the Proprietor; 
so that by this act the people were entrenched against the 
advance of a possible greedy or avaricious successor to the 
proprietorship.*** 

In that manner the growth of the representative system 
of government was evidenced. It was modeled on the 
English system. The member in the House of Burgesses 
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was the counterpart of the member of Parliament; the 
member in the upper chamber, the representative of the 
Proprietorship and consequently of the landed interests, 
was the reflection of the House of Lords; and the analogy 
was carried farther by the hereditary character of the Gov- 
ernor, the appointee of an hereditary Proprietorship, re- 
sembling the Crown of England—with this one distinction 
—that the hereditary principles in Maryland were more 
consistently adhered to than they were in England during 
the vicissitudes of the seventeenth century with rebellions, 
usurpations, plots and regicides. 

Besides sympathizing with the colonists in their repre- 
sentative desires, Lord Baltimore guided them in their 
regulation of religious liberty. In fact the charter was 
granted to him, ostensibly at least, because of his desire to 
advance the standards of Christianity and extend the limits 
of the English dominion,"? and he proceeded to administer 
his trust and to proclaim religious liberty, the first example 
in any government in America. The “liberty” was of a 
limited sort, applying only to Christians. This limitation 
would have a greater significance today than it had in 1632 
and there is some doubt that the restriction was meant 
exactly as expressed, but the fact remains that perfect 
liberty of “Christian” worship was decreed in Maryland 
before it was decreed anywhere else—even before the 
colonists whose object in emigrating had been freedom of 
worship—and decreed, not by a Protestant, nor in a 
Protestant colony, but by a Catholic nobleman in a colony 
in which the predominating membership was Catholic. 

It is not within the province of this limited inquiry to 
trace the subsequent downfall of religious liberty in Mary- 
land, nor to narrate its downfall, nor to take up in detail the 
facts which show that it was made possible by virtue of the 
asylum which that liberty gave to the Protestant plotters 
who temporarily occasioned it. This inquiry is concerned 
only with recording the evidences of constitutional devel- 
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opment in America prior to 1787, particularly those ap- 
pearing in constitutions and charters, as distinguished from 
legislative enactments, and must be content with drawing 
attention to the fact that Maryland was the first of all 
colonial governments to establish and proclaim that prin- 
ciple which, though not incorporated in the body of our 
constitution, is announced in the first line of the first amend- 
ment to it in the words “Congress shall make no law 
respecting an establishment of religion or prohibiting the 
free exercise thereof" ; and which is so fundamental to our 
government. 

With religious liberty; with general suffrage; with a 
representative lower branch of the legislature elected from 
prescribed areas; with an upper branch of the legislature 
elected by the landed proprietorship; with passage by both 
branches necessary to the validity of a bill; with tax bills, 
though not originating in the lower house, yet necessarily 
passing through it; with an executive independent of the 
other arms of government; and with their judiciary, though 
not independent of proprietarial influence, yet differentiated 
from the executive and legislative offices;—we have many 
elements in colonial Maryland of our federal constitutional 
system. 

Maryland was really more autonomous than most of the 
colonies. The passage of a bill by its legislature and signa- 
ture by its governor were the only conditions precedent to 
validity; whereas other charters, such as that of Massachu- 
setts in 1691, further required submission to the Crown for 
its possible veto, so that the local government had not final 
jurisdiction. Maryland did have final local authority in 
legislative as well as executive matters. 

One other evidence of a more perfectly autonomous exist- 
ence than was enjoyed by most of the other colonies was 
its coinage of money, which, as we have had occasion to 
suggest in a previous chapter, is one of the attributes of 
sovereignty. A mint was established; money was coined 
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and the law was declared perpetual by the legislature in 
1676.5% Тһе practice was not long continued but it did 
exist and met with no objection from England. 

It is not intended to convey the impression that Mary- 
land was or considered itself to be independent, for suck 
was not the case. Indeed the Crown took the precaution, 
and in the charter to Lord Baltimore specified that if in the 
future any doubt should arise as to the meaning of the 
instrument itself, doubt should not exist as to their 
allegiance to the Crown. That provision was covered in the 
following words: “. . . Proviso semper quod nulla fiat 
Interpretatio perquam . . . Ligiantia Nobis Heredibus 
et Successoribus nostris debita Immutatione Prejudicio vel 
expressa Mentio Ce." "* And indeed the settlers showed 
their consciousness of their allegiance to the crown. Their 
legislature, a few years later, passed a law which required 
each inhabitant to take an oath of allegiance to the king,'"? 
and in other ways recognized their dependence. 

But it is intended to convey the impression that the 
inhabitants in Maryland entertained certain ideas of what 
were rights, and that, in striving for the attainment of those 
rights, they, partly through their own initiative, partly 
through the magnanimity of their Proprietary, did take cer- 
tain steps and did adopt certain forms which were expres- 
sions of public sentiment of that day and which moulded 
the public sentiment of a later day and to which the forms 
and spirit of the constitution of 1787 are partly traceable. 


VIRGINIA 


To Virginia there were no more charters granted after 
that of James I., in 1612, which has been touched upon in a 
previous chapter. During its operation there existed as 
near a democratic government in form as could have been 
devised at that day. There was a Governor, a Council, 
elected by the members of the company, and an Assembly, 
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elected by the people. To the Assembly gradually accrued 
general legislative powers. Then all was disrupted by the 
termination of the charter through a quo warranto pro- 
ceeding and the colony became a royal province. The 
Assembly after that had an intermittent and spasmodic 
existence, sometimes being called together but more often 
fulfilling its duty to posterity by lingering in the memory 
as a reminder of the days of freedom and as a criterion of 
democracy. 

But in whatever degree the government of Virginia then 
resembled democracy in form, it lacked much more of being 
democratic in fact. It was founded on commercialism, not 
on jurisprudence; on policy, not on principle. The New 
England governments were ecclesiastical polities rooted in 
jurisprudence. The Virginia government was a commercial 
polity based on adventure, on financial enterprise, on de- 
sire for material gain. Roots in such soil needed extreme 
care to bear the kind of fruit America needed. 

But its government gradually assimilated the pervading 
spirit of democracy and even under the direct control of 
the Crown its Assembly became gradually established as 
one of the elements of a democracy and as the most power- 
ful of its different arms. By its votes, fighting step by step, 
it gradually provided laws which, though only legislative 
enactments, had the local force and respect of constitutional 
pronouncements, much after the manner of the British 
Parliamentary statutes. 

Even as early as the revolution of 1688 there were at 
work the forms of popular government, forms through 
which the spirit was distributed and nurtured, and which 
were practically adopted as the constitution of an indepen- 
dent state when the colonies assumed autonomy in 1776. 

The people of colonial Virginia kept up a constant fight 
against enactments which abridged what they gradually 
came to assert as rights, enactments by the Crown through 
its royal representatives. In Bacon's rebellion they came 


[98] 


OF THE UNITED STATES OF AMERICA 


to the realization that the power to assert, and to obtain 
their contended rights, lay in themselves; that they, the 
people, were the court of last resort. 

It is the spirit of Virginia, and not its constitutional 
forms, to which we are heirs, and as it is only the spirit 
which can give life to the form, our legacy is great. 


SUMMARY 


So that now, having peered through the papers on which 
were written outlines of government in the various colonies 
from Maine to Georgia, we have caught glimpses of an 
ensuing constitution. We have seen its principles in one 
place, its forms in another place, even an occasional vestige 
of its verbiage, scattered through the years from 1620 to 
1700. We have seen its manifestations, all locally applied, 
but each as fragmentary bits of the eventual instrument. 

What we have seen has shown that representative govern- 
ment was gradually established along the whole Atlantic 
seaboard; that representative government was synonymous 
with popular control, whether it ascended as a right from 
pure democracy or whether it descended as a privilege to 
incipient democracy; that representative government, in 
practically every instance, was exercised through a legisla- 
ture of two branches; that the legislatures gradually at- 
tained full legislative functions; that the legislative was 
separated from the executive function; that the executive 
was in some instances elected by the people; that the 
judicial was gradually separated from the legislative and 
executive functions; that whenever popular expression was 
permitted in constitutional actions, a system of checks and 
balances against possible oppression was instituted, such 
as the separation just noted, impeachment provisions, non- 
eligibility for re-election, and the like; and, in short, that a 
number of democracies—at least in form, some in reality— 
were existing and growing, and nourishing the principles 
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which were in the next century to take concrete form in the 
great American Constitution. 

The growth we have witnessed was mostly local. By 
that is meant that each colony pursued its own path, paying 
little or no attention to its neighbors. Each acted for itself. 

We are now to enter upon an examination of a period of 
cooperation and union, in which the colonies, gradually 
realizing their common interest, slowly drifted into one 
large political organization. 
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IX 
PLANS FOR UNION 
I 
EARLY SUGGESTIONS 


1643-1700 


BEGINNING about the year 1700 is that period of 
American History in which there was a general inclination 
toward a union of the Colonies. This sentiment appeared 
in the point of view of the Crown as well as in that of the 
Colonist. The underlying motives, however, were different; 
the objects to be thereby attained were different. 

England felt that the division of power and authority in 
the colonies rendered them unwieldy for her purposes, and 
wanted a unity in them which would make them more 
amenable to her ideas of empire and more susceptible to her 
drafts for contributions. The colonies gradually came to 
feel that their division rendered them individually more 
pregnable to England’s encroachments on their contended 
rights and that through union they could more successfully 
assert themselves against her and at the same time resist 
the ravages of the Indians and the territorial ambitions of 
the French, the latter for a long time in occupation of 
territory contiguous to their northern and western borders. 

There is some difference of opinion among historians as 
to England’s policy toward the continued French occupa- 
tion of Canada, or rather a difference of opinion as to Eng- 
land’s motive up to the time of the French and Indian war. 
The eminent Peter Kalm, who visited this country in the 
first half of the eighteenth century, formed and recorded 
the opinion that England permitted the French to stay in 
Canada so that the colonies would feel the necessity of 
England’s aid, and consequently of dependence on England, 
for protection from the mutual enemy.''” This is contem- 
porary testimony, based upon conversation with some of the 
leading men in the colonies. It has some of the earmarks 
of good politics, and is entitled to some consideration in 
determining the reason for England’s attitude. The better 
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judgment of the later historian, however, is a little more 
generous in its treatment of the mother country's policy, 
even if his judgment cannot put the stamp of equity or 
justice on that policy. 


EARLY INDICATIONS OF UNION 


The first intimation of central control and supervision 
of the colonial dependencies in America was as early as 
1643, when Parliament appointed the Earl of Warwick as 
Governor-in-Chief and Lord High Admiral of all the Eng- 
lish settlements in America. Though the law was never 
executed, nor the powers authorized under it ever exercised, 
its very existence is indicative of thought along that line, 
and that only a few years after the first successful settle- 
ments had been established. Under the Earl of Warwick 
was a commission, composed of five peers and twelve com- 
mons. The arrangement was in the nature of a committee, 
of which the Earl was chairman. The authorization in- 
vested them with power to investigate the condition in the 
colonies; to require the production of all patents and 
records; to take testimony for the purpose of developing 
facts necessary in their inquiry; to remove Governors at 
discretion; to fill the vacancies caused by removal; and to 
delegate to the new incumbents such of the functions per- 


taining to the Earl’s authority as should be thought 
120 


proper. 

Such autocratic powers could have been used against the 
infant colonies with great effect during the early stages of 
their growth. It is fortunate they were not exercised, for, 
had they been, the superior force of the Crown would have 
crushed them just as their political liberties were com- 
mencing to grow, just as they were beginning to send their 
shoots above the soil. This was in 1643, the year which 
saw the patent issued for the Providence Plantations; the 
year which witnessed the New England Confederation; four 
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years after the adoption of the Fundamental Orders of 
Connecticut; only five or six years subsequent to the settle- 
ment of the shore of Long Island Sound, which later de- 
veloped into the democratic communities of Rhode Island 
and Connecticut; only fourteen years after Massachusetts 
Bay was chartered. What would have become of the prin- 
ciple of election of executive officers; of real representative 
government; of popular control of the machinery of politi- 
cal organization, if that measure had been enforced and 
that summary power exercised? No one can say definitely, 
but the inference is undeniable that the principles which 
were then extant would not have grown in the same direc- 
tion they did in America; that the governmental forms then 
being erected would not have been completed into the same 
structure Ámerica enjoys today. 

The next suggestions of centralized control of American 
possessions was when Martin Noell, a merchant who had 
extensive interests in the English Colonies in America and 
the West Indies, and Theodore Povey suggested to Crom- 
well, during his dictatorship, the idea of central control of 
trade with the colonies. It was not carried out by Cromwell 
but Charles II. deeming it necessary “that soe many remote 
Colonies and Governments . . . should no longer re- 
maine in a loose and scattered but should be collected and 
brought under such an uniforme inspeccon and conduct” *?* 
created the Council for Foreign Plantations in 1660. It 
became disused in 1665, but its authority was not revoked 
until 1674, when из duties were assigned to the Privy 
Council. 

In the following year the Privy Council suggestea a com- 
mittee, a sub-committee of the Council, to have supervisory 
control of the provinces. It was named The Lords of the 
Committee of Trade and Plantations and was commonly 
called the “Lords of Trade,” but it did not become opera- 
tive. As the colonies increased in number, in trade, in size 
and in importance, there became apparent the advantages 
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which would accrue to England by reason of some control 
over all of them. A centralization of the northern provinces 
was the most natural thing in the world. It was the object 
of individual interest for the colonies; it was the goal of 
policy for England. The primitive union under the Articles 
of Confederation of the New England Colonies, has been 
examined. Our attention is now to be turned to attempts at 
forced union at the instigation of England under the 
domination of James II. and his ministers: not a union for 
the purpose of conferring any benefit upon the colonies, as 
had been their own New England Confederation; but a 
union for the purpose of conferring a benefit upon the 
Crown through a financial exploitation of the powerless 
colonies. 


THE FIRST UNION 


In 1686 James II. planned to unite East and West New 
Jersey and to join them, with New York, to the New Eng- 
land Colonies under the direct control of the Crown and 
governorship of Andros. The selfish policy of the King, 
pursued at home and in America, fortunately did not last 
long, but, fortunately for posterity, lasted long enough to 
implant in the colonial minds the possibility of union for 
mutual protection. 

Their charters were revoked; their privileges, which, by 
inheritance or usage, had assumed the color of rights, were 
disregarded; their laws were discarded; their homes, under 
the guise of recording fees which assumed proportions of 
enormity, were again practically sold to them—an unwar- 
ranted robbery; their officers were displaced; their liberties 
of the press and of speech were muzzled by a King’s officer 
acting through a King’s sheriff and a King’s court to a 
King’s jailer; their freedom of religious worship was denied; 
their meeting houses closed or diverted to the sectarianism 
of the Royal decree, and the people were even taxed to 
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build churches for the religion superimposed by Royal dicta- 
tion. 

It was some time after James IL succeeded his brother on 
the throne till these intentions became formulated and put 
into practice—they lasted long enough to stretch the abso- 
lute domination of the monarch along the entire Atlantic 
seacoast uniting the colonies in fact under one Royal 
Governor, and uniting them in spirit under one sense of 
resistence consequent upon the oppressions. Of all the 
charters only one was saved, and that one, though super- 
seded, was physically preserved in the old oak tree in 


Connecticut. 


When the oppressions of James II. had reached a point 
where despair in the colonies was as thick as population, and 
as widely scattered, the monarch was deserted by his fol- 
lowers, was forced to flee into exile and was succeeded on 
the throne by William of Orange and his queen, Mary. 
This was the result of the revolution of 1688 in England. 

News in those days traveled slowly. Today when we 
are appraised at the breakfast table of the happenings of 
yesterday in Pekin, in London, in Rio de Janeiro, it requires 
a second thought to recollect that in 1688 it required weeks, 
often months for the messenger to cross the Atlantic Ocean. 
It took a long time, then; and April, 1689, arrived before 
the bearer of the tidings landed in Boston. The news spread 
with incredible celerity. The messenger was imprisoned, to 
smother the information he bore—how like the age !—but 
the tongue of Gossip could not be stopped. A local revolu- 
tion occurred. The governor was arrested; so was the 
commander of H.M.S. “Rose”; so was the sheriff ; ^^ so 
were all who stood in the way of the assumption of their 
former form of government. Representative government 
was reestablished ; charter procedure was reinstated ; democ- 
racy was reinvigorated. 

At this time Massachusetts resumed the privileges 
granted, the freedom enjoyed, the rights specified, under the 
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old charter. But that charter was dead and void. It had 
been recalled to its source. Consequently their actions 
before the issuance of a new charter were without any 
authority but their own, and were manifestations of their 
self-dependence, of the democracy of their institutions, 
democracy deeper than the form which gave their govern- 
ment shape. 

In Plymouth, where there had never been a charter, nor, 
until the advent of Andros as the King’s representative, any 
form of government but their original Pilgrim Covenant, 
the inhabitants met and again adopted that instrument as 
their constitution. The spirit of democracy had been 
smothered by the late Royal acts, but had not died. The 
spirit still lived and the form was resuscitated. 

In Connecticut the old charter was brought out from its 
hiding place in the hollow of the oak, where it had been 
sheltered and protected by the aged veteran of the woods, 
to grow perpetually, outlasting its protector, surpassing it 
in grandeur as the oak itself surpassed its tiny acorns. 

So in New York, in all the colonies which had been 
robbed of liberty and stifled in oppression, once more ap- 
peared the forms of democracy permeated with the spirit of 
freedom. 

This echo of the English revolution of 1688 ought not 
be accredited with too much inspiration by fundamental 
democracy. Inasmuch as it was a revolt from oppression 
and an assertion of alleged rights, it ought to be so credited. 
But, on the other hand, it was not a revolt from superior 
authority, nor from Royal allegiance, nor from just regula- 
tion from above. Its vehemence was directed at certain 
acts of the Crown, because those acts interfered with the 
enjoyment of specific grants from the Crown; but it was not 
directed at the Crown itself, on the broad principle that 
interference with any Colonial arrangement was held an 
usurpation of authority, and an oppression. 

In other words, the colonists did not object at this time to 
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regulation by England, but only to what they considered 
unjust regulation in contradiction of rights and privileges 
granted. 

William had got accustomed to his seat on the throne 
of England. He devised, in 1695, a plan,*? for the military 
defense of the provinces. This provided that each colony 
should furnish a sum of money to a common fund. The 
requirement from each was to be proportioned on its popula- 
tion. The sum so created was to be administered by the 
King for the general defense against the French and Indians. 
The plan was submitted to the colonial legislatures and 
uniformly by them rejected. 


“BOARD OF TRADE” 


The following year, in 1696, there was created the Board 
of Trade, a development out of the Privy Council and the 
Committee of the Lords of Trade апа Plantations.'”* It 
was a board designed to carry out the plan conceived by 
James II." to suppress the proprietary and charter colonies 
and to establish, in their stead, royal provinces, controlled 
directly from England. It was the re-incarnation of the 
Council for Foreign Plantations as established by Charles 
11.2% which in turn was the execution of a design of Crom- 
well.?" The Board of Trade, the new body by that name, 
reported on colonial affairs to the Lords Justices in Eng- 
land, in 1696, and therein used these words: “We humbly 
conceive that the strength of the English there can not be 
made use of with the advantage it ought for the preserva- 
tion of the colonies unless they be united." 178 

Two years later Colonel Nicholson, then President of 
Virginia for the second time, tried to revive that policy of 
James II. which had been terminated by the English revolu- 
tion. He submitted to the Virginia Legislature a proposi- 
tion for the colony to contribute to a fund to build a fort 
in New York. He suggested that such a fort was necessary 
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as an outlying defense against the invasion of Virginia by 
the French at the north. The legislature speedily disposed 
of it in the negative.7? Some time subsequent to this 
Nicholson, then in New York, collaborated with Colonel 
Quarry in drawing up a paper which they directed to the 
Commission of Trade and Plantations. The sentiments ex- 
pressed in it are characteristic of the then well-developed 
desire on the part of the Crown and of the ministers of the 
Crown, in America, to subordinate the local institutions. 
That desire is expressed in the paper by the words:—“that 
all the English colonies of North America be reduced under 
one government and under one viceroy, and that a standing 
army be kept there on foot to subdue the enemies of Royal 
authority 

This was the plan of Nicholson. Being an army officer 
and a representative of the Royal interests in America it 
was quite natural that he should have laid considerable 
stress on the unification of those interests and should have 
picked out the organ with which he was most familiar to 
support that unification, 
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X 
PLANS FOR UNION 
II 
WILLIAM PENN AND OTHERS 


1700-1750 


From 1643 to about 1700 the only plans for union had 
been suggested from England or England's representatives. 
The only exception to this general statement was the New 
England Confederation. 

Shortly after the proposition for the common defense of 
the colonies was submitted to the colonial legislatures by 
King William,?' but before Colonel Nicholson's experi- 
ment with the Virginia assembly, a plan for the union of the 
colonies was launched from a quasi-colonial source. 
William Penn, the proprietary of Pennsylvania, and by 
. reason of that capacity having an interest which savored 

something of the royal, but still having at heart the real 
advancement of his possessions, proposed his plan of union. 
His suggestion was made in 1697 to the Lords of Trade and 
Plantations. The idea being more or less on the minds of 
the public men of the day, and Penn being a prominent 
person of colonial experience, he was asked to put his sug- 
gestion in writing. This he did, applying his thought to a 
union of the colonies of Boston, Connecticut, Rhode Island, 
New York, New Jersey, Pennsylvania, Maryland, Vir- 
ginia and Carolina.” 


РЕММ 5 PLAN 


The plan proposed that each of those colonies send two 
deputies to meet in New York once each year to be pre- 
sided over by a King's Commissioner, who should be an 
appointee of the Crown. 

The powers of the assembly were to have been— 


1. To have jurisdiction over debtors leaving one colony for an- 
other. 
2. To apprehend and return fugitives from justice. 
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3. To “prevent and cure” injuries to inter colonial commerce. 
4. To consider the ways and means to support the union and pro- 
tect it against the common enemy. 


In time of war the King's Commissioner was to have had 
the power to levy for troops and be Commander-in-Chief 
against the common enemy. 

The assembly was to have been simply a clearing house 
for the various difficulties which were constantly arising in 
the ordinary routine of the life of the colonies. In each 
one jurisdiction was co-extensive with territory but there 
was no provision for redressing any matter once the oftender 
escaped that immediate jurisdiction. Even within the 
boundaries it was often found impossible to execute orders 
and commands because of the slow and cumbersome means 
of communication. There were also conflicts and varia- 
tions in their laws and many minor matters which neces- 
sitated an exchange of legal courtesies if their common 
interests were to be considered. 

The proposed assembly of delegates was designed to 
straighten out these matters, and, besides, was to have been 
given a little latitude in another direction. It was proposed 
it be allowed to “prevent and cure” injuries to inter-colonial 
commerce. So, even at that early day, when industry was 
just gathering boldness enough to let itself be seen in the 
clearings and at the edge of the breakers, disappearing en- 
tirely in troubled times, the necessity was seen, and the 
sentiment was voiced to “prevent and cure” injuries to 
inter-colonial commerce. It was the first governmental 
utterance of that which has developed into the voluminous 
law of interstate commerce. 

Theodore Povey *** had used the idea of the necessity for 
regulating trade as the reason for the plan he suggested to 
Cromwell. All the other suggestions for union had been 
based on the plea of military necessity or had been advanced 
with the purpose of dominating the Colonial Governments. 
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Penn, however, made his suggestion with the intention of 
facilitating trade and relations generally among the col- 
onies—not with the colonies. He threw into the arena of 
colonial politics that which was to become the great ques- 
tion of interstate commerce. 

The honor belongs to William Penn of having drawn 
public opinion to this very important doctrine insofar as 
из application to the Colonies is concerned. It recurred, 
with greater scope and more authority, in Franklin’s plan 
in 1754. It gathered more force in the New York confer- 
ence in 1765, wherein the real purpose of the meeting was 
to oppose a tax on their commerce. In the New York 
meeting the principle that government had power over com- 
merce was undisputed, the objection to the stamp act being 
based simply on the ground that Parliament had not control 
over a colonial commercial tax. In the Articles of Con- 
federation the provision that the Congress have the power 
to regulate commerce was omitted, and fortunately, for it 
was through its omission that the need of the power became 
emphasized. Under the Articles of Confederation the Con- 
gress was empowered to regulate only the trade with the 
Indians “not members of any of the States.'?* 

But it reappears in the Constitution, where the Congress is 
given power “To regulate commerce with foreign nations, 
and among the several states, and with the Indian 
tribes." 189 Since the adoption of the Constitution the courts 
have enlarged these powers by interpretation to such an ex- 
tent that the regulation of commerce today is one of the 
most important functions of the government. To William 
Penn belongs the honor of having been the first of those 
interested in the western world to propose the supervision by 
the body politic of this commercial field, now grown to such 
a vast expanse. 

Penn further proposed that the colonial deputies should 
have power to consider the ways and means to support the 
union and to protect it against the common enemy. There 
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was very little authority in this. They could consider but 
could take no step to effect. The body of delegates was to 
have been a deliberative one but with very few legislative 
attributes. 

To it were to have been delegated some judicial and some 
executive functions—judicial ones sufficient to determine 
when fugitives were to be returned, and executive ones 
sufficient to return them—but on the King’s Commissioner 
was to have devolved most of the authority. The delegates 
would have had no power to levy for troops or to tax the 
colonies to support troops. To the King's Commissioner 
would have been given the power to levy on the various 
colonies for troops and to command them when assembled. 
It was proposed to put in the hands of the representative 
of the Crown all the military strength of the colonies; to 
surrender to him the means either to support their laws. or 
to nullify their laws. 

From the present-day point of view there is very little 
of merit in Penn's scheme. It, like each of the others, was 
one phase of our political development; one expression 
which shows the mental attitude of the time. 

It was, however, the first suggestion for the union of all 
the colonies which emanated from a source which was colo- 
nial even in part. 

Following soon on the road projected by the Pennsylvania 
proprietary other journeys were made, each succeeding one 
of which served to keep the track beaten and more easily 
distinguishable, to make traveling less arduous for those 
who were to follow, to make the roadway broader and more 
defined, to carry it a little farther towards its ultimate goal, 
and to leave its history emblazoned beside it like a mile- 
stone on the highway of Progress. 


LORDS OF TRADE, AGAIN 


A few weeks after Penn's plan was announced, the Lords 
of Trade and Plantations made a report to the King in which 
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they advocated the appointment of one Civil Governor for 
the colonies New Hampshire, Massachusetts and New York 
and the designation of one military head with local powers 
for all the provinces in time of war. 


D'AVENANT 


In 1698 one Charles D'Avenant urged the appointment 
of “Lords Commissioners for the English Plantations in 
America” to “consider and inspect” the affairs of the 
colonies. 

In 1701 “A Virginian” took up the subject advanced by 
Penn. His was largely a criticism of that plan and was 
couched in language of such a jealous and resentful tone 
that 1t was deprived of what serious consideration it might 
have been accorded had it been expressed in a wholesome 
spirit. He opposed the idea of equal representation of 
each colony, a position assumed later by many of the advo- 
cates of union, and he objected to the place of assembly 
being fixed. In support of the one, he urged delegations 
of difterent numerical strength, depending on the size, popu- 
lation and importance of the various colonies; in support 
of the other, he advanced a plan to divide theoretically the 
territory into five classes—Virginia forming one and Магу- 
land another, Pennsylvania and the Jerseys another, New 
York a fourth and Boston, Connecticut and Rhode Island 
a fifth—in each of which the assembly should succeedingly 
sit. He also proposed that “for better regulation and man- 
agement, the governments of all be annexed to the 
Crown.” 136 


LIVINGSTON 


In the same year (1701) Robert Livingston, less emi- 
nent than Penn, and moved by consideration somewhat 
different from those of the distinguished Englishman, pro- 
posed the following:— 

“To the carrying on this design of extending the Chris- 
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tian settlements and English forts into the Indian Country 
for the security of all His Majesty's Plantations on this 
North Continent of America. 

“ist: That one form of government be established in all 
the neighboring Colonies on this main Continent. 

“That they be divided into three distinct governments, 
—to wit, That Virginia and Maryland be annexed to South 
and North Carolina. 

“That some part of Connecticut, New York, East and 
West Jersey, Pennsylvania and New Castle be added to- 
gether, and that (to) the Massachusetts be added New 
Hampshire and Rhoad Island and the rest of Connecti- 
Cutan. 

This was not a very concrete plan. Union was suggested, 
but administration after union was left carefully to the 
imagination. Even the means for effecting the union were 
omitted except the suggestion that “one form of government 
be established.” But, notwithstanding the fact that there 
is little of detail in the plan, it is indicative of the general 
direction of the thought of the day. 

That union was, even at that time, taking a considerable 
part of the public thought is apparent from many records; 
from utterances in the legislatures; from pamphlets.*** 
Politics, statesmanship, legislative and parliamentary en- 
actments, were on every tongue. And the church was so 
intimately connected with the political structure in many 
of the colonies that it too had a very natural interest, in 
some instances bordering on participation, in governmental 
affairs. One pastor, John Wyse by name, preached a ser- 
mon in 1717,? which because of the mingled foundation 
supporting both church and state, contained expressions 
of a semi-political nature. It was published a few years 
later, in 1722, under the title “A Vindication of the Gov- 
ernment of the New England Churches,” and enjoyed a 
circulation which performed the dual service of expressing 
the popular feeling and formulating the public opinion. 
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THE EARL OF STAIR 


In 1721 the Earl of Stair had a plan which seems to have 
been very little known and consequently to have had very 
little effect on later thought. It is quite detailed, and in 
some respects commendable, but as it was practically un- 
known we cannot give it too much space. However, because 
it was a contemporary plan of union, it deserves to be 
outlined. 

He proposed a Captain General, appointed by the King, 
to preside over a General Council composed of delegates, 
two to be elected by the assemblies of each colony for a 
two-year term, one retiring annually: the Captain General 
to supersede all colonial governors :— 

The administrative head acting with the Council was to 
apportion men and money among the different colonies 
which the local assemblies were to raise. Each province 
was to maintain its independence of the other colonies and 
of the general government, but each was to pay its propor- 
tionate share of the expenses of the general government, 
the salaries of its own representatives in Council and an 
indeterminate sum annually for the erection of forts. 

A quorum of the General Council was to consist of a 
majority of all members and was to have power to levy 
taxes on the colonies, to establish and operate a post-office 
system, to superintend the building of forts, to regulate 
the affairs of the central government, the common defense 
and the colonial trade. In reality the General Council 
was simply a committee for the harmonious interaction of 
the colonial dependencies. The real power, with a moderate 
check on its abuse, was designed for the Captain General. 
He was to appoint all the officers of a standing army, whom 
the Crown was to commission; to remove, for cause, officers 
of the colonial militia and to have authority to fill their 
vacant places by appointment of a resident of the colony 
to which the militia belonged; to order militia from one 
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colony into another and to assume command of it; to sus- 
pend governors of the provinces for misfeasance ; to keep the 
Board of Trade constantly advised of colonial affairs. 

It further suggested that His Majesty furnish a navy, to 
be supported by the general government and to be com- 
manded by the Captain General; and that Parliament 
should establish the revenues, and legislate a prohibition 
against any colonial governor, whether appointed, elected 
or otherwise chosen, assuming office until he receive the 
royal approbation.**° 


LORDS OF TRADE——AGAIN 


About the time of the Earl of Stair's conception the 
Lords of Trade submitted to the King a report in which 
the main features of Stair’s suggestion were covered in the 
following general way :— 

“To render the several provinces . . . mutually subser- 
vient to each other's support . . . One Lord Lieutenant or 
. Captain General be appointed above the governors of all the 
provinces and to whom they would be subservient; he to be 
constantly attended by two or more councillors from each 
plantation.” !*! 

In all of these plans appear the same provisions for a 
representative of the Crown, with large authority, as the 
prime administrative officer, and a body, really a committee 
of the colonies, usually called a Council, with varying de- 
grees of power, but always inferior to the executive. 


DANIEL COXE 


In search for plans for union we come next to that out- 
lined by one Daniel Coxe. He was the son of a Doctor 
Coxe who had acquired large proprietary interests in New 
Jersey ** and who was, at the time of the publication of 
this suggestion, proprietor of large tracts in Louisiana.*% 
The son had traveled extensively in America and knew 
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something of its needs and potentialities. He published a 
book entitled “A Description of the English Province of 
Carolana, by the Spaniards called Florida, and «by the 
French, La Louisiana,” but which was known, for the sake 
of brevity, simply as “Carolana.” In the preface to this 
work, published in 1741, he details his ideas of union. 

This plan was not important in itself, but because of the 
fact that Franklin knew it, studied it and was somewhat 
guided by it in formulating his “Short Hints” it assumes a 
reflected importance sufficient to warrant its embodiment 
at this point. 

“The only Expedient I can at present think of, or shall 
presume to mention (with the utmost Deference to His 
Majesty and His Ministers) to help and obviate these 
Absurdities and Inconveniences '** and apply a remedy to 
them, 15, That all the Colonies appertaining to the Crown 
of Great Britain on the Northern Continent of America, 
be United under a Legal, Regular, and firm Establishment ; 
Over which, its propos'd a Lieutenant, or Supreme Gover- 
nor, may be constituted, and appointed to Preside on the 
Spot, to whom the Governors of each Colony shall be Sub- 
ordinate. 

“Те is further humbly propos'd, that two Deputies shall 
be annually Elected by the Council and Assembly of each 
province who are to be in the Nature of a Great Council, 
or General Convention of the Estates of the Colonies; and 
by the Order, Consent, or Approbation of the Lieutenant 
or Governour General, shall meet together, Consult and 
Advise for the Good of the whole, Settle and Appoint par- 
ticular Quota’s or Proportions of Money, Men, Provisions, 
Etc. that each respective Government is to raise, for their 
mutual Defence and Safety, as well, as if necessary, for 
Offence and Invasion of their Enemies; in all which Cases 
the Governour General or Lieutenant is to have a Nega- 
tive; but not to Enact anything without their Concurrence, 
or that of the Majority of them. 
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“Тһе Quota or Proportion, as above allotted and charg'd 
on each Colony, may, nevertheless, be lev’d and rais'd by 
its own Assembly, in such Manner, as They shall judge 
most Easy and Convenient, and the Circumstances of their 
Affairs will permit. 

*Other Jurisdictions, Powers and Authorities respecting 
the Honour of His Majesty, the Interest of the Plantations, 
and the Liberty and Property of the Proprietors, Traders, 
Planters, and Inhabitants in them, may be Vested in and 
Cognizable by the abovesaid Governour or Lieutenant, and 
Grand Convention of the Estates, according to the Laws 
of England, but are not thought fit to be touch'd on or 
inserted here; This Proposal being General, and with all 
humility submitted to the Consideration of our Superiours, 
who may Improve, Model, or Reject it, as they in their 
Wisdom shall judge proper.” 155 


KENNEDY 


The subject was reiterated by one Archibald Kennedy 
in a pamphlet published in New York in 1751 under the 
august title “Тһе Importance of Gaining and Preserving 
the Friendship of the Indians to the British Interest Con- 
sidered.” His ideas were not developed except to the 
extent of holding a meeting of commissioners to fix the 
share of the cost of the general defense which each colony 
was to bear. 

The principle of proportionate contribution by the colo- 
nies to the general fund had come to be fixed in the minds 
of all the statesmen, but there had, as yet, appeared only 
a single suggestion for proportionate representation. This 
was contained in the treatise by “A Virginian” *** in 1701. 
Each succeeding proposition after that, if it was sufficiently 
detailed, had provided for an equal representation in the 
general government, usually of two members. The time 
was imminent, however, when the idea of proportionate 
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representation was to be brought out and permanently take 
its place in inter-colonial politics. 

We are now approaching the climax of colonial destiny. 
England was getting insistent; the colonies persistent. Our 
object is to trace, through documentary examination, the 
development of constitutional principles, and will not per- 
mit a digression into the now very interesting highway of 
history, in the broad sense of the word, but insists that we 
confine our attention to this particular pursuit till we 
reach the convention of 1787. 
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THE year 1754 was replete with plans for union. In 
that year there met at Albany a convention which Parlia- 
ment had called. It was composed of delegates from the 
various colonies and is noteworthy as being the first actual 
meeting of the representatives of the colonies in common 
council. The time of meeting was just before the beginning 
of the French and Indian Wars. Its real purpose was to 
consider the ways and means of defense as regarded France, 
and to study the attitude of the Indians, particularly the 
Iroquois. | 

To the assembly were sent twenty-five delegates from the 
various provinces, among them Benjamin Franklin and the 
Reverend Richard Peters, both representatives from Penn- 
sylvania. 

Franklin, on the journey from Philadelphia to Albany, 
set his mind on formulating a plan for the union of the 
colonies, a matter which was not novel to him, and set 
down an outline of his thoughts on the subject. This plan 
he introduced into the conference as a subject for dis- 
cussion. It was debated, enlarged, amended and changed, 
but fundamentally adopted by the convention and, though 
known as the “Albany Plan,” it is in reality little more 
than an enlargement of Franklin’s ideas.'* 

To this plan we should give our close attention, and 
shall, but, in order to preserve the continuity between it and 
subsequent events, we will delay its consideration long 
enough to interpose here the plan of the Reverend Mr. 
Peters, which was also brought to the attention of the Al- 


bany Convention. 
THE PETERS PLAN 


He proposed a segregation of the colonies into four 
governmental divisions: to-wit :— 
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ist. Georgia, South Carolina, North Carolina. 

2nd. Virginia, Maryland, Pennsylvania. 

ard. Jersey, New York. 

4th. Connecticut, Rhode Island, Massachusetts, New Hampshire. 


The legislature of each colony was to appoint a Com- 
mittee of Union to correspond with all other committees, 
but particularly with the committees of the other colonies 
in its division. Each committee was to meet by appoint- 
ment with the other committees of the same division. 

Sub-committees of the committees of each division were 
to have one annual meeting “and others occasionally” as 
should appear necessary; the meeting to be at some place 
previously agreed upon. 

Each colony was to raise a regiment of one hundred 
men and all of the companies so raised were to be gathered 
in one regiment, to be known as the Union regiment and to 
be commanded by an officer appointed by the King. 

To support the regiment duties were to be imposed “on 
such things as are in most general use," such as rum, shoes, 
leather, etc.; the money so derived to be kept in a special 
fund and the governor of each colony to be authorized to 
draw on it with leave of the commanding officer or Union 
Committee of each province. 

When the soldiers were not at war they were to be 
used in building forts, making roads and in any other 
expedient way. 

The committees of each colony were also to go into 
the business of trading with the Indians, for the benefit of 
the union, and were to proceed to fix the prices of goods, “as 
well as the Prices of Beaver and Skins, and the Profits to 
go into the Union Fund.” 

Each colony was to raise a special fund, to be known as 
the Fort Fund, which was to be put at the disposal of the 
sub-committees of the divisional committees, to be used 
in building eight specified forts at points of military advan- 
tage on the frontier.** 
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This was too complex, too cumbersome; had too little 
central responsibility, with no powers. It preserved the 
independence of the component colonies, but was too skep- 
tical of centralized authority. In fact, the jealousies of the 
different colonies as regarded their respective boundaries, 
rights, political organizations and individual independences, 
were being formed with surprising exactitude. Jealousies 
even at this early day demanded attention. The doctrine 
of states’ rights had an origin anterior to this, as we have 
noted. Its development was in process. 

The suggestion of the Reverend Mr. Peters met with 
little approbation. He had attempted a compromise be- 
tween a royal governor, with extraordinary powers, and a 
general council, with supreme legislative powers; and had 
got nothing. Moreover, it was foreshadowed by the plan 
of his eminent colleague in the conference. 


THE ALBANY PLAN 


Mr. Franklin’s ideas were adopted by the convention 
and promulgated by its members, as amended, under the 
style of the Albany Convention Plan, or Albany Plan. In 
its passage it was opposed only by the delegates from Con- 
necticut, and, as passed, it was submitted to the Crown for 
approbation and to the legislature of each colony for ratifi- 
cation and acceptance. In passing we might note that, like 
all its predecessors, it was submitted to the legislatures as 
the representative of the state, not to the people nor to a 
specially constituted assembly of the people. Inferentially 
it was a proposition to unite political units, not to amal- 
gamate the citizens of those units. 

The plan provided for a President *** General, appointed 
by the Crown, and for a General Council. Members to 
this council were to have been chosen by the assemblies of 
the colonies, for a term of three years. The council was 
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to have met once each year at Philadelphia and to have 
chosen its own speaker. 

Each colony was to have had a representation the numeri- 
cal strength of which was to be based on the amount of 
taxes contributed by that colony to the general govern- 
ment, with a minimum representation of two members. For 
a measure to become law it was provided it should be signed 
by the President General. The Crown was to have had a 
veto power over and above that signature which could be 
used at any time within three years. To the King in 
Council for approval were to have been submitted all 
colonial acts. 

In these provisions can be seen principles which were 
later embodied in the Constitution. The members were to 
have been elected by the legislatures of the various colonies, 
in the same manner in which the United States Senators 
were provided for in the Constitution.**” The members were 
to represent the interests of the colonies from which they 
were elected, in the same manner in which it was designated 
by the framers of the Constitution the Senators should repre- 
sent the interests of the state by the legislature of which 
they were elected. But here the analogy passes from the 
Senate to the House of Representatives, as established by 
the Constitution. Representation was not to have been 
equal. 

The strength of the delegation from any one colony was 
to be determined, not by the population of that colony, as 
provided in the Constitution, but by the amount of taxes 
paid by that colony to the support of the general govern- 
ment. The amount paid in taxes would, of course, have 
depended largely upon, and would necessarily have close 
relation to, the population. Taxes were dependent on 
industry, and industry, in turn, on population; so that the 
colony with the largest number of subjects would, in all 
probability, have paid the largest amount in taxes and 
would, therefore, have been entitled to the largest delega- 
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tion to the General Council. Though the principle upon 
which that numerical representation was suggested was 
not adopted by the framers of the Constitution, yet the 
system of proportionate representation was adopted; based, 
however, not on taxes and wealth but on the truer and 
higher principle of population and the right of suffrage. 

Franklin’s plan provided for a deliberative assembly, like 
Congress, to operate along certain defined lines and within 
a given scope, but subject to the approval of the Crown. 
Its powers and duties were to have been to make peace or 
war with the Indians; to purchase Indian lands and to 
create new colonies out of the land so acquired; *°* to legös- 
late for and regulate such newly formed governments, an 
evidence of a desire for common control of and general 
proprietary interest in possessions which might arise, posses- 
sions which were to have been the property of the general 
government and to have been governed by it and used for 
it to the exclusion of the selfish interest of any one colony. 
The Assembly also was to have had power to “raise and pay 
soldiers . . . and equip vessels”” for the use of the general 
government; to “make laws and lay and levy duties, im- 
posts and taxes, such as may be collected with the least 
inconvenience to the people; rather discouraging luxury 
than loading industry with unnecessary burdens.” All sub- 
ject to the approval of the Crown. 

In each proposed power is to be seen the forerunner 
of that power which was later delegated to Congress under 
the Constitution, except the provision that the General 
Council should have power to purchase Indian lands and 
make new colonies of the land so acquired. Had the latter 
been incorporated and enlarged in the Constitution it would 
have saved much criticism by their contemporaries of some 
of the acts of some of the Presidents who were to follow. 

This child of Franklin’s mind had checks and balances. 
The General Council was to have had the authority to raise, 
equip and pay an army and navy, always with the consent 
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of the President General. But the President General was 
to have had the appointment of all the officers of the army 
and navy, subject to the approbation of the General 
Council. So that the army could not have been, or being, 
could not have been paid, without the consent of the Gen- 
eral Council. On the other hand, the army, or the navy, 
when it should have been raised could not have been 
officered but by men designated by the resident representa- 
tive of the Crown. 

The evident idea in such an arrangement was to keep the 
command of the forces of the colonies in the hands of those 
whose attitude and loyalty to the Crown could not be 
doubted. As a matter of fact, the attitude of all the colonies 
toward the Crown was one of submission. It was at Par- 
liament that their wrath later was hurled—not at the King. 
Even later than this, at the meeting of the delegates of the 
colonies held in New York, in October, 1865, their state- 
ment of rights declared they were loyal to the King but not 
subject to Parliament. We are not now interested in the 
state of mind of the colonists as regards their parent coun- 
try, but purely in the form of government proposed, and 
in the resemblance of that form to the Constitution which 
was later adopted. 

One other important matter of similarity remains. It 
is the veto power of the head of the government. Frank- 
lin’s scheme provided for a veto in the President General. 
It was an absolute veto if used, but the power was not 
absolute, for if he approved a bill it might still be defeated. 
Any measure he vetoed became dead, ipso facto. But if he 
should have signed any bill it would not have become abso- 
lute for three years. The Crown might still have vetoed 
it and stopped the operation of the law at any time within 
that period. If the Royal veto should not have been exer- 
cised within three years from the time of passage, the bill 
would have become law. So that the veto power of the 
head of the suggested government was not to have been 
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absolute. In the government established by the Constitu- 
tion the veto power is not absolute. It is qualified by the 
provision that Congress fail to pass the measure over the 
President's veto by a two-thirds vote of each house. The 
difference between the two was that ultimate power was to 
have been placed in the Crown, in one case, while in the 
other it was placed in the representatives of the people and 
of the states. The veto power, however, was suggested by 
Franklin in 1754 and was later provided for under the 
Constitution; and in both instances the power was qualified. 

The government, as proposed, would have brought the 
colonies in direct touch with each other. There would have 
been created a very strong union. They would have been 
enabled to act in unison for their own protection and for 
their own commercial and industrial advantage. Yet the 
Crown would have had the Royal hand at the throttle and 
on the brakes through the President General. 

The plan came out of the conference and was submitted 
to the individual colonies and to the King for adoption. 
The colonies rejected the plan because it gave too much 
power to the King. The King rejected it because it gave 
too much power to the colonies. Opinion was in the mak- 
ing and the time was not yet at hand when either was 
willing to concede much to the other. 


INCIPIENT CONSTITUTIONAL PRINCIPLES 


Franklin's scheme for the federation of the colonies did 
not become operative but in the outlines of its proposed 
organization can very readily be seen some principles and 
forms of procedure which we have noticed to have occurred 
before that time and some which were new. The combina- 
tions, as visualized by Franklin, served as a pattern for 
some of the delegates to the constitutional convention and 
can be traced directly to their final embodiment in the 
Constitution. Of these were the provisions for a presiding 
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officer who derived his authority from a source separate 
and distinct from that of the members of the assembly; +”? 
the veto power, and its qualified nature; the representation 
of the colonies as colonies, as in the case of the Senators, 
and not of the citizens of the colonies; a proportionate and 
varying representation, as in the case of the House of 
Representatives. The word “President” had been used 
before. Franklin cannot be honored with having “coined” 
1t 


PENN’S AND FRANKLIN’S PLANS COMPARED 


Franklin cannot have too much credit for initiative. 
We have noticed Penn’s plan of 1697. The presiding 
officer of the Council General (the President General, in 
Franklin’s plan) was derived from the King’s Commis- 
sioner in Penn’s plan. The King’s Commissioner was to 
be presiding officer, and was to be the Commander-in- 
Chief of the common army against the common enemy. 
Franklin modified his powers to a certain extent, on paper, 
but left the President General as actual head of the military 
forces through his power to appoint the officers. 

Another marked modification of the plan proposed by 
Penn was the varying numerical strength of the delega- 
tion from each colony. Penn’s plan of 1697 fixed the 
representation at two from each colony, thus putting the 
smallest on an equal footing with the largest, giving Rhodé 
Island, or Connecticut, as important a share in the voting 
as New York or Virginia. 

Let us look now at the scope of authority of the assem- 
blies and see wherein they differed and in what respects 
the powers to have been delegated were similar. The as- 
sembly, under Penn’s plan, was to have considered the 
ways and means to support the confederation, while under 
Franklin’s plan it was proposed it should make laws, lay 
duties, imposts and taxes. This indeed was a step forward. 
In fifty years sentiment had grown sufficiently to express a 
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desire to “make laws, lay duties, imposts and taxes” as com- 
pared with the mild but hopeful desire to “consider” the 
ways and means to support the confederation.*** 

Penn wanted a body which would have power to protect 
against the public enemy, and in time of war to support 
the King's Commissioner, while he, the Commissioner, was 
to have the power to levy on the various colonies for troops. 
Fifty years later Franklin suggested a body to make peace 
or war with the Indians and to raise, equip and pay an army 
and navy for the use of the general government. We can 
almost see the changing attitudes of the colonists. We can 
feel the spirit of autonomy as it rapidly developed. The 
assembly proposed by Penn was a bold expression for colo- 
nies which had sprung into existence but a few years before. 
But the plan of Franklin, a short half century later, went 
much farther and would have given the colonies a semi- 
independence. Penn's was an acknowledgment of perfect 
and acquiescing dependence, a union purely for self-defense 
and convenience. Franklin’s was a federation with real 
powers, curbed by the President General, of course, but not 
depending upon him for the exercise of that power. 


THE HUTCHINSON PLAN 


Franklin’s plan was submitted to the various colonial 
assemblies and to the King with the result noted. When 
it came before the legislature of Massachusetts a committee 
was appointed to examine it and report. Their report 
substituted another in its stead. This report was rejected 
by the assembly; another committee appointed and another 
report directed. This second committee brought in still 
another substitution, known as the Hutchinson Plan. 

Hutchinson was a member of the committee of the Mas- 
sachusetts Legislature and had also been one of Massachu- 
setts delegates to the Albany Convention. His plan *** pro- 
posed that Parliament should enact a law requiring each 
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colonial assembly to choose members to a Grand Council, 
the quota of members from each being specified but varying 
in number from a minimum of two to a maximum of eight. 

A President (note again the use of the word), appointed 
and paid by the Crown, was to preside over the Grand 
Council, and his assent was to be necessary to the validity 
of all its acts. 

The chief points of difference between this and Frank- 
lin’s plan were these :— 

1st.—In Franklin’s it was proposed to submit the ques- 
tion of adoption to the colonies and to the Crown; in Hutch- 
inson’s, to ask Parliament to legislate the colonies into a 
union. It is hard to understand just why such a suggestion 
should have emanated from Massachusetts, of all the colo- 
nies, considering her well known attitude towards Parlia- 
ment and the antipathy of her citizens to regulation by Par- 
liament. Franklin’s plan certainly had more of merit in this 
particular, in that the colonies, the parties largely in interest, 
were given an opportunity, themselves, to pass upon the 
plan by which it was proposed they should be governed. 

2nd.—The numerical strength of the colonial delegations 
to the Council was undetermined in Franklin’s outline, 
thereby permitting of automatic change in them as the 
strength and importance of the colonies should change, and 
without going to the trouble of changing the provisions 
of the underlying instrument; while the Hutchinson plan 
fixed the representation for each colony, thereby necessitat- 
ing future changes in the proposed instrument when the 
economic affairs of the colonies should change, which 
changes would have been accomplished only over objections 
from those whose representative strength was impaired. 
Franklin’s idea was the one adopted in our constitution, not 
as regards the basis of computation—population—but as 
regards the sliding and undetermined scale of representation 
figured from a minimum. 
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3rd.—The powers of the Council, as proposed by Hutch- 
inson, were to have extended only to ratification of the 
acts of the President, except in the appointment of civil 
officers, which the Council could appoint subject to the 
approval of the President. Franklin’s Council was to 
have had real powers. His would have been a powerful 
deliberative body, authorized to deal with the Indians, 
establish and govern new settlements, lay taxes and duties, 
and raise, equip and pay armies and navies, subject to the 
approval of the Crown. 

4th.—The President General, of Franklin's plan, and 
the President, of the Hutchinson plan, both administrative 
heads, were empowered to appoint the military and naval 
officers, subject to the approval of their respective Coun- 
cils. Each was designated as the supreme military com- 
mander. But Hutchinson’s “President,” with the aid of 
the Council, could raise and pay the soldiers, build forts 
and lay duties; was to have had an initiative and the weight 
of the Royal influence and prestige in the deliberative as- 
sembly. And, further, he was empowered, by the advice 
of the Council, to make Indian treaties, declare war and 
peace with the Indians and regulate the trade with the 
Indians. He, primarily, had power to do those things which 
pertained to the Council of Franklin’s plan and over which 
his President General had a veto but no initiative. 

The plan of the Albany Convention was better drawn 
for the purpose for which it was intended than any prior 
one. Its checks and balances were accurately devised and 
its adoption would doubtless have placed the home govern- 
ment and her colonial possessions in an accord which would 
have prevented, at least for a time, their separation. Its 
provisions would have given to the colonies the rights for 
which they so long contended, and would have given to 
England that supervision of her dependencies which she 
wanted. But neither side would make a concession. Eng- 
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land wanted more domination; the colonies wanted less 
domination. And so it failed of adoption. 


LORDS OF TRADE, AGAIN 


At about this same time, the same year which witnessed 
the proposals known as Franklin's Short Hints, the Кеу- 
erend Mr. Peters’ Plan, the Albany Plan and the Hutchin- 
son Plan, also saw the new Lords of Trade Plan. 

The origin of the idea of centralized control over the 
colonies, its development and gradual evolution into policy; 
the beginning and formation of a regular committee to deal 
with the plantations under the successive ascendencies of 
Cromwell, Charles П., James II. and William of Orange, 
have been related. The later history of the board is, 
shortly, that it was superseded in 1760 by the appointment 
of a Secretary of State; that in 1780 Burke made charges 
on the public officers which resulted in its abolishment; 
that in 1786 a Board of Trade was formed by order of the 
Privy Council; and that the whole movement has resulted 
in the Colonial Office of today. 

In 1754 this organization was known as the Lords of 
Trade. At a meeting in London a plan of union was 
adopted and sent to the colonies. It, on its way to America, 
passed the Albany Plan, on its way to Europe. There are 
so few governmental ideas in it that it merits little atten- 
tion. It was only a repetition of the well-known British 
desires for military unification—union for defense, pro- 
posing to the colonies, as a federation, no voice in the mak- 
ing of laws for their own mutual protection; proposing to 
them to meet in assembly to raise money for the expense of 
their army, which, acting in concert with the King's own 
troops, should keep peace to them, and secure to England 
the continuity of the profitable colonial trade. 

This was not confederation, for the benefit of the colonies, 
nor for the mutual benefit of the colonies and England, but 
federation of the colonies for the benefit of England alone. 
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AFTER the adjournment of the Albany Convention the 
colonies did not meet again in common council for eleven 
years. Then, in October, 1765, the same year the Patrick 
Henry resolutions passed the Virginia Assembly, there 
assembled in New York, at the call of Massachusetts, 
delegates from nine states. Massachusetts, Rhode Island, 
Connecticut, New York, New Jersey, Pennsylvania, Dela- 
ware, Maryland and South Carolina were represented. Of 
the other colonies, New Hampshire failed to send represen- 
tatives and Virginia, North Carolina and Georgia were pre- 
vented from sending any by the actions of their respective 
governors, who kept their assemblies in adjournment. So 
only nine of the thirteen colonies were actually represented. 

This convention was not the first instance in which dele- 
gates from the different colonies had met, but it was the 
first time that they had met at Zheör own instigation. In 
1754. England had called the meeting. In 1765 the colo- 
nists called the meeting. Once assembled they proceeded 
to form objections to the imposition and operation of the 
Stamp Act. These objections took the form of a petition 
to the King and memorials to each house of Parliament, 
wherein the rights of the colonies were set forth from the 
point of view of the colonies. 

This was not a governmental body, but it was the begin- 
ning of a movement which was to develop into a govern- 
mental body. That movement was next evidenced by the 
calling of another meeting for consultation. That meeting 
developed into the Continental Congress; it, in turn into the 
Confederation; and eventually into the firm union under 
our Constitution. So that, even if the Stamp Act Con- 
vention of 1765 was not a governmental meeting, only a 
temporary body, it marked an important step in the move- 
ment which culminated in our constitutional development. 
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The Stamp Act Convention was the first meeting and first 
cooperative assembly held in America, by the colonies, on 
their own initiation. 

It was composed of delegates from the colonial assem- 
blies, and it elected its own presiding officer, but other 
organization it had none. When it had finished its business, 
it adjourned—sine die. 

When the Stamp Act was passed the mother country 
needed money. The general opinion in England was that 
the colonial offspring should contribute to the support of 
the parent when the parent was in need. The logic was 
good but the parent did not understand the new temper 
of her growing colonies. The four walls of Parliament, 
echoing with “precedent” and scarcely able to contain the 
feeling of Parliamentary sovereignty, had no room to admit 
the new spirit of the colonies. The statesmen of England 
did not know the spirit which the atmosphere of the New 
World bred. They did not realize that freedom of life 
and action had imbued a freedom of thought. They did 
not then see that a resourcefulness born of a crude and 
developing life had matured into a constructive and well- 
balanced mind, capable of evolving a purpose. But the 
colonies were evolving a purpose. 

The spirit which pervaded the Stamp Act Convention 
permeated the country. When the delegates disbanded they 
took that spirit with them and spread it along the routes 
of their return. 


COMMITTEES OF CORRESPONDENCE 


Late in the same year, November 6, 1765, in New 
York City, there was convoked an assembly of the whole 
body of inhabitants of that city.!'* It was inaugurated by 
sympathizers with the colonial contentions, men of a con- 
servative type, who believed in quiet resistance and union. 
This meeting appointed a committee to correspond with 


[142] 


OF THE UNITED STATES OF AMERICA 


similar committees to be appointed in the other colonies. 
This committee carried on a correspondence and was in- 
strumental in bringing the minds of the colonies together, 
in concentrating their actions along like lines, conspicuous 
among which was the non-importation agreement of mer- 
chants until such time as the Stamp Act should be repealed. 
This committee, particularly in view of its endeavors, was 
another indicator of the sentiment towards cooperation, 
but cooperation only zz opposition to encroachments on 
their liberties—not cooperation for the purpose of estab- 
lishing any liberties. It was a defensive measure; not 
oftensive. The time had not, nor would for some time, 
come when public sentiment permitted any constructive 
steps on the part of the colonies. Their union to maintain 
gradually developed into a union with strength sufficient 
to obtain. 

These committees of correspondence which appeared in 
all the colonies, either semi-officially or unofficially, formed 
and solidified public sentiment and diffused through each 
province a confidence in the cooperation of the other 
provinces. 


SOLIDIFYING INFLUENCES 


The interchange of these sentiments was facilitated and 
the field of expression enlarged about this time by the 
growth of the already established system of post offices and 
the multiplication of printing presses. It is hard to over- 
estimate the solidifying influence of these two circum- 
stances. The one broke through geographical boundaries; 
the other penetrated social circles, putting information, 
logic and reason into the minds of all. 

Through these two media political information, revolv- 
ing in the minds, found expression through the tongues 
of the masses. The situation with England was the all- 
engrossing topic; Great Britain’s wrongs, the colonial rights, 
constitutional questions, governmental limitations, were 
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the subjects of conversations, letters, articles, pamphlets— 
not by the few, but by the many. 

The country was in such a state of political excitement, 
and enjoyed such a degree of constitutional understanding, 
that it would have been phenomenal if some highly de- 
veloped plan for government had not been generated. It 
needs only a glance at the roster of figures who were, or 
who became, national characters, to confirm that state- 
ment. There was Doctor Franklin, then an old man but des- 
tined to grow older; Dickinson of Pennsylvania, the author 
of “Letters of a Pennsylvania Farmer,” and Dickinson of 
Delaware; John Adams, Samuel Adams, Josiah Quincy, 
John Hancock, Robert Treat Paine, all of Massachusetts; 
George Washington, Peyton Randolph, Thomas Jefferson, 
Patrick Henry, George Wyeth, James Madison, Richard 
Henry Lee, all of Virginia; Charles Pinckney, Charles 
Coatesworth Pinckney, Edward and John Rutledge, of 
South Carolina; Rodger Sherman of Connecticut; Gouver- 
neur Morris of New York; John Witherspoon of New 
Jersey; Daniel Carroll and Charles Carroll of Carrollton, 
of Maryland;—all politicians, statesmen, men—all en- 
dowed with brilliant minds—all impregnated with the basic 
conceptions of government. With such minds, actuated by 
high motives, at work on such a subject, it would indeed 
have been strange if some fundamental and lasting formula 
for the erection of democratic political society had not been 
drawn from the experience of the past, altered to suit exist- 
ing conditions and handed down to posterity. 

They, and many more, were at work, some at writing 
tracts, some at drawing instruments, some on the pinnacle 
of oratory, some quietly in conversations, some as emissaries 
abroad—all with minds intent, and hearts afire, with pur- 
pose in their mien. 

That these men, and their associates, did work to that 
end, but without any consciousness of the exact form their 
endeavors would eventually take, is apparent from the pro- 
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ceedings in the various assemblies. The feeling that union, 
of some sort, was necessary was fast becoming universal. 
What sort, to what end, with what limitations, was con- 
cealed in the impenetrable future. 

The inclination towards union was fostered by these 
various means. That it was present is indicated with 
recurring frequency between 1705 and 1776. In 1768 the 
Massachusetts Assembly wrote to the assembly of each other 
colony, calling upon them to unite in measures to obtain 
redress for the wrongful taxation which Parliament im- 
posed upon them all. The object was not to have been 
actual conference in convention, but simply cooperation 
of the various assemblies in action on the same or similar 
lines. Even though this did not show a disposition to 
unite the colonies actively in one cohesive organization, it 
did show a fear of single-handed opposition to England 
and a reliance on the official organs of the other colonies 
to cooperate in opposition. 


MASSACHUSETTS 


A little later in the same year the Massachusetts Assembly 
was prorogued by Governor Bernard, who declared he 
would not reconvene it until the King should command him 
to до so. The charter of 1691 provided for annual sessions. 
The Governor’s declaration was in direct opposition to their 
rights as defined in that charter. In facing the alternative 
of holding the regular annual session or of waiting for the 
King’s command, the colonists had to make their choice 
of sovereigns. They had to decide whether sovereignty, 
final and absolute, lay in the Crown or lay in the People. 
Eventually that question must be decided. In 1768 it was 
laid before the people of Massachusetts. They had con- 
viction, but they hardly had the courage to face single- 
handed the awful consequences of a choice based on that 
conviction. Their action in the crisis was most happy. 
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Premature decision of that question, so diffused with the 
liberties of mankind, might have precipitated a struggle 
between Massachusetts and England before the revulsion 
from Great Britain’s practices and the necessity for union 
among the colonies had become general; and might have 
been decided in favor of Royalty. 

Massachusetts was confronted with the question. She 
compromised. She did not meet in general assembly, but 
she did meet. The select-men of Boston issued a call for 
a popular convention to consist of committees of the various 
political subdivisions of the colony. The call did not deny 
the kingly prerogative, but it affirmed the ultimate sov- 
ereignty of the people. It was a compromise. In Sep- 
tember the committees representing ninety-six towns and 
eight districts met in answer to the call. This convention 
assumed no legislative functions; to have done so would 
have been a declaration of autonomy. However much in 
sympathy with some of their former acts and professions, 
such an assumption would have been too definite an answer 
to the great question. The convention contented itself 
with the passage of resolutions indicative of the popular 
sentiment and explanatory of the colonial stand. These 
resolutions were addressed to the Governor. Less would 
have been meekness; more, foolhardy. The middle course, 
between the shoutings of the radicals and the advices of the 
ultra-conservatives, was the proper course. It was not 
long before the wisdom of their course was seen and 
emulated. 

VIRGINIA 


In 1769 Governor Botetourt dismissed the Virginia As- 
sembly. They accepted the decision of the administrative 
officer of the Crown and bowed to the Royal prerogative, 
but they did not go home. They disbanded as a general 
assembly, and met the next day, in a different hall, as 
private individuals. Peyton Randolph had been speaker 
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of the prorogued assembly. He was elected moderator of 
the meeting of citizens. They attempted no legislation. 
They did express their sentiments as citizens, and drew up 
and signed a non-importation agreement, of which they 
sent copies to every part of the colony and to which the 
people generally acceded as if it had been a regularly en- 
acted law, giving to it the force of law. 

The feeling that sovereignty belonged in the people was 
early manifested in America. In 1620 the Pilgrims had 
covenanted themselves to enact laws, “unto which we 
promise all due submission and obedience.” In 1641, in 
the General Assembly of Acquidneck,*** it had been ex- 
pressed that “it is in the Power of the Body of Freemen 
orderly assembled, or the major part of them, to make or 
constitute Just Laws." In 1639 the Fundamental Orders 
of Connecticut"? had proclaimed to the world that the 
signers advocated “in o(u)r Civell affairs to be guided and 
governed according to such lawes, etc., as shall be made, 
ordered and decreed"—through the people or their repre- 
sentatives. The Quakers in West New Jersey had pro- 
claimed their belief in the same doctrine by the declara- 
tion “we put the power in the people.” So the impelling 
motive of the two meetings just noted was not new. The 
spirit which moved them was a reincarnation from former 
bodies. 

The Massachusetts convention and the Virginia meeting 
of "citizens" were both at the same time appeals to the 
higher court of human rights and evidences that the seed 
sowed by the Pilgrims had not perished. "There are other 
evidences—many others. To narrate them would be to 
enter the field of history. For our purpose it 15 only neces- 
sary to cite facts enough to prove the then existence of a 
sentiment, and sufficient to support an hypothesis. 

The next step of particular importance to this pursuit 
was taken in the year 1774 by the Virginia Assembly. In 
that year that body passed a resolution to maintain inter- 
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course with the other colonial legislatures, and appointed 
a committee for that purpose. This was an official agent— 
the first official one of its kind. This committee was fur- 
ther empowered to seek for information, in England, of the 
contemplations of Parliament and acts of the ministers, 
relative to America. Its object was not to effect a union 
with the other colonies but its operations led to the actual 
union. Its very creation suggests as being present in the 
minds of Virginians the efficacy of intangible cooperation, 
if not of actual collaboration. 
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AT the session of the Virginia Assembly in 1774, which 
we have just noticed, the bounds of colonial decorum were 
transgressed, in the eyes of the Governor, by the passage 
of the resolution to maintain intercourse with the other 
colonial legislatures. The Governor exercised his author- 
ity and prorogued the Assembly. 

Before their forced adjournment, but after their creation 
of the Committee of Correspondence, the Assembly directed 
that Committee to take up with the other colonial legis- 
latures the proposition to meet in annual conference, with 
delegates from each of the colonies. Then the life of the 
Assembly ended by forced adjournment; but the spirit 
which had animated the Assembly was transposed into the 
Committee of Correspondence, and it actually became the 
executive committee of the whole body of freemen of the 
province of Virginia. 

This happened on the second day of June, 1774. On 
the seventh day of June, five days later, the Massachusetts 
Assembly, however before the news arrived in Boston of 
the action of Virginia, resolved that a convention of com- 
mittees from the various colonial assemblies would be the 
most practical way to deal with the difficulties with Eng- 
land. In accordance with that proposal they appointed a 
committee of five to meet with similar committees from the 
other provinces, in Philadelphia in September following. 
The reluctance with which the leaders in colonial politics 
viewed the possibility of absolute separation from the 
mother country, even at that late day, is apparent in the 
phraseology of the resolution. The avowed purpose of the 
Massachusetts proposition for an inter-colonial meeting was 
to restore “That union and harmony between Great Britain 
and the colonies, most ardently desired by all good men.” 
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So the call for a colonial congress simultaneously was 
uttered in the North and in the South, without any knowl- 
edge on the part of the one that a similar proposal had 
been, or was about to be, made by the other. 

With the advent of September came committees from 
twelve colonies. Georgia and Canada were not represented. 
The meeting was the Continental Congress. These com- 
mittees were delegates from the colonies as political units 
and had no relation to the populace of those units. "They 
were sent to the convention to represent the interests of 
their respective provinces, not to represent the people of 
those provinces. Of course the welfare of the people was 
the welfare of the province in which that people lived and 
in that way these delegates were representing the people; 
but only indirectly. They directly represented the political 
organization of the colony from which they were sent in the 
same way the colonies had been represented in the Stamp 
Act Convention in 1765, in the same way that Franklin had 
proposed in 1754, that Coxe had suggested in 1722, that 
Penn had in mind in 1697, that the New England Con- 
federation instituted in 1641, that the Fundamental Orders 
of Connecticut proclaimed in 1639, and much in the same 
way that the Councils, Assistants and other bodies repre- 
sented the tangible, material and vested interests in many 
of the early charters. 


THE FIRST SESSION 


This first Continental Congress, which met in 1774, must 
be distinguished from all past unions or plans for union; 
from all prior governmental bodies,!?? in this:—that it owed 
its existence to no enabling governmental instrument; 
planned no political organization; had no definite purpose; 
and had no existence de jure—for even the people were 
ready for only a temporary, non-sovereign, consulting body. 
It was called by dependent states, consisted of delegates 
from states individually dependent on another state, and 
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had only a temporary existence. It attempted no exercise 
of sovereignty. It was not even a de facto government. ТЕ 
was hardly a governmental body. Even in its adjournment 
it is apparent that in its own opinion it was only a temporary 
body. After a six weeks’ session it adjourned—forever; but 
it recommended that another congress be held in the follow- 
ing year, and in the suggestion set the date as May 10, 
1775—the place, Philadelphia. 

But it was actual action in concert. Its very name “The 
American Continental Congress” was a portent of the 
future. It did educate the popular mind toward a union 
more than temporary in character; it did make the first 
suggestions of American nationality in the words “. . 
the good people of America, . . ." 89 The good people E 
theEseverale colonies... 7°? and “Friends and fellow 
countrymen, We, the delegates appointed by the good 
people of the . . . colonies . . .":!9' it did make common 
cause of colonial troubles, by speaking in unison to the 
“Kings most Excellent Majesty” through the memorial 
which it drew and sent him; it did cement the colonial 
minds, by concentrating their thought in the letters to the 
colonists; and it did pave the way for a de facto govern- 
ment which became a real union of all the colonies, except 
Canada. 

A speech of Patrick Henry, delegate from Virginia in 
this congress and a real radical, though not indicative of 
the popular sentiment, indicates the point of view of some 
substantial men. “Where,” he asked, “are your land marks, 
your boundaries of colonies? The distinction between 
Virginians, Pennsylvanians, New Yorkers, New Englanders 
are no more. I am not a Virginian; I am an American . . . 
I go upon the presumption that government is at an 
end. All distinctions are thrown down. America is thrown 
into one mass.” Whether he was believed by his audience 
or not, he spoke the truth. America was united. As yet 
union was not even in a de facto government, but union 
was at hand; de facto government was soon to follow. 
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During the session of 1774 there was introduced by 
Galloway, delegate from Pennsylvania, a resolution which 
contained an outline of another plan of union. Galloway’s 
plan was retrogression. It was not up to date. It con- 
tained one feature, that of legislative supervision by Parlia- 
ment, which was inconsistent with the colonial contentions 
and repugnant to the colonial minds. The provinces had 
progressed too far in political understanding to consider any 
union with England which would place their own legisla- 
tive organ on a plane inferior to any other legislative organ. 
They admitted allegiance to the Crown, but denied de- 
pendence on Parliament. 

The Galloway Plan 1% provided “That this congress will 
apply to his Majesty for a redress of grievances, . . . and 
assure him that the colonies hold in abhorrence the idea of 
being considered independent communities on the British 
Government, and most ardently desire the establishment of 
a political union, not only among themselves, but with the 
mother state, upon those principles of safety and freedom 
which are essential in the constitution of all free govern- 
ments, and particularly that of the British Legislature.” 
Abhorrence of separation was still evident. 

The Legislature was to consist of two bodies: Parliament 
in England, and a Grand Council in America. Either was 
to have the power to originate bills; but a bill, passed by 
one body, was to be transmitted to and passed by the other 
body before it could have the authority of law. 

Each colony was to retain its “constitution and powers 
of regulating and governing its own internal policy in all 
cases whatsoever.” The legislature of each colony was 
to elect, for a term of three years, a delegation to represent 
that colony in the Grand Council in America, and it, with a 
“President General,” to be appointed by the Crown, should 
administer “the said government.” 
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The Grand Council of delegates was to choose its own 
speaker *% and “hold and exercise all the like, rights, liber- 
ties, and privileges as are held and exercised by and in 
the House of Commons of Great Britain.” It had some 
of the features of Franklin’s Albany Plan. 

The plan was not feasible—then or earlier. The colo- 
nies had always looked with distrustful eyes on union, even 
among themselves for their own solidification. Galloway’s 
plan was hardly considered. It did not merit consideration. 
Its proposal at that time can only be explained on the 
theory that its author, then credited with an honorable 
purpose, though he later espoused the cause of England, 
was of such an ultra-conservative frame of mind that he 
could not appreciate the advanced position the colonists 
had taken. His suggestion did contain several features 
of interest. Administration and legislation were to be 
absolutely separated; delegates to the Grand Council were 
to be proportioned—on what basis it did not specify—and 
elected by the assemblies in the various colonies; delegates 
were to be representatives of their respective political units, 
the theory which had been advocated by many before Gallo- 
way; the Council General was to elect its own presiding 
officer; the President General, borrowed from Franklin’s 
plan of 1754, was to have a veto. But the feature of Par- 
liamentary supervision was sufficient to offset any good 
there may have been in it. Congress laid it aside and 
adjourned. 


AMERICAN REVOLUTION 


The crisis in American history was fast approaching. 
Before the opening of the second Continental Congress the 
battle of Lexington was fought. Immediately that body 
was convened, all doubt of its right to act as the agent of 
all the colonies disappeared. A notable example had been 
set them in Massachusetts. Having called the assembly to 
meet, and subsequently having become alarmed at the 
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temper of the people, the Governor countermanded the 
order. But the delegates assembled anyhow. This time 
they usurped legislative functions. They adjourned from 
place to place, appointed a committee to prepare for the 
defense, organized a colonial militia, appointed committees 
on safety and on supplies, raised an army of 12,000 men 
—in short, became the de facto government of the State 
of Massachusetts. Disputing the right of Parliament and 
the prerogative of the Crown, the political organization 
assumed control of the affairs of the community in the name 
of the people, proclaiming the sovereignty of the people. 
At its next session this body assumed the next attribute of 
sovereignty. It decreed and issued bills of credit to the 
amount of £50,000 to finance the war.*** 

This had transpired before the opening of the second 
Continental Congress (1775). ‘The example of one of its 
now component parts was before that distinguished body. 
It, in turn, assumed control of the affairs of the “Twelve 
United Colonies,” *% soon to be increased by the coopera- 
tion of Georgia 199 to the “Thirteen United Colonies.” It 
addressed another memorial to the King; called all the 
colonies to immediately prepare to aid Massachusetts and . 
the common cause; issued bills of credit to the amount of 
$3,000,000; framed a declaration of the cause of war; took 
steps to organize a military force; and appointed George 
Washington Commander-in-Chief. The Continental Con- 
gress became, by general consent and in view of the neces- 
sity, the de facto government of the United States of 
America." 

A jurisdiction was claimed, laws were promulgated and 
agencies were established to enforce them. They were 
governments. Each was independent of the other. None 
had any connection with any other except of such an intan- 
gible and ephemeral character as joint membership in the 
Congress, and even that was purely voluntary and only 
too often intermittent. They were states. Their rights as 
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such were denied and had not been proved. They were de 
facto governments until their right was established. They 
had only de facto authority and could delegate none higher. 
The Continental Congress, the depository of the delegated 
functions, could exercise no higher authority than had been 
delegated, and had no higher character than the source of 
its authority. Consequently, it was de facto in character 
until it should become de ‘ure. 


ANOTHER FRANKLIN PLAN 


Some of the delegates to this Continental Congress, not- 
ably John Adams, held the opinion that Congress should 
proceed to draw up a constitution which should weld them 
into one nation. Doctor Franklin, now 19% appointed Post- 
master General, proposed another plan of confederation 
under which each province was to retain its independence 
and autonomy in local affairs but each of which was to 
assign to the general government authority to deal with 
foreign alliances, war, peace, currency, commerce, post 
offices, army, navy, Indian affairs and all lands not within 
the boundaries of any province. All of these are essential 
attributes to any federal government, and all appear in our 
federal constitution, but they are not all the attributes 
which are essential. 

These powers were to be deposited with a legislature of 
one body—a hobby of Franklin’s—the members of which 
were to be proportioned on the basis of population and 
elected for a term of three years. 

The administration of these powers was to be placed in 
a committee of that legislature. 

Doctor Franklin’s mind had compassed two fundamental 
ideas of confederate government—first, the individuality 
of each state; second, the limited sovereignty of the 
general government. The fault with his conception was 
that the federal sovereignty was too limited to be prac- 
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ticable except in a time when pressing external affairs 
should solidify internal sentiment. Such a government 
would not have had, in ordinary times, the power to exer- 
cise the rights which were delegated to it. His plan was 
not accepted by Congress and was tabled. 

The venerable Doctor Franklin was endowed with a 
genius which was political as well as scientific and philo- 
sophic. From his mind, very largely devoted to the interests 
of his countrymen in particular and to humanity in general, 
there were evolved several plans for the political organiza- 
tion of the colonies. Besides the ones we have noticed, he 
had proposed to the English Ministry, through Lord Howe, 
in the early winter of 1775, while the representative 
in London of several of the colonial assemblies, a plan 
to reconcile England and the colonies. Не wanted 
England to send to America a commissioner of suffi- 
cient reputation, rank and dignity to command the 
respect of the colonists, to unite with a general congress in 
formulating a plan for the permanent union of the colonies 
and Great Britain.'? At that time such a proceeding 
would have been futile, though Franklin, owing to the 
slow means of communication, did not know it. 


THE CONGRESS ADVISES 


The Congress did not act on the Franklin Plan, or any 
other plan. After an adjournment, it reassembled in 
September, 1775. In response to some of the state govern- 
ments which had applied to it for advice, it recommended 
to them “to call a full and free representation of the people, 
and that the representatives, if they think it necessary, 
establish such a form of government as in their judgment 
will best produce the happiness of the people and most 
effectually secure peace and good order in the colony, during 
the continuance of the present dispute between Great 
Britain and the Colonies.” ° It was acting in the rôle of 
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advisor, without presuming to do more than advise. It 
knew the doctrine of State’s Rights. 

Later it proceeded to consider a plan of confederation for 
all the colonies, but, strange as it seems, the popular 
prejudice against anything stronger than cooperation, 
fostered by the fear of losing any part of their precious 
attributes of individual autonomy, defeated the suggestion. 
This plan which the Continental Congress, still the de 
facto organization, considered and referred to the state 
assemblies provided for the organization of a permanent 
congress, to be invested with power to administer the general 
defense and to regulate all financial operations and other 
matters of common concern, until a reconciliation should 
be effected with England. The delusion was still with them 
that reconciliation was possible. 

But, notwithstanding the common prejudice, the time 
was fast approaching when the advantages to be derived 
from union overshadowed the objections to union. 

In May, 1776, the Congress recommended to the various 
provincial assemblies an entire suspension throughout 
America of all obedience of and adherence to any authority 
derived from Great Britain. Further, John Adams moved, 
and Congress passed a resolution urging each of the states 
to adopt such form of government as they should re- 
spectively judge “most conducive to the happiness and 
safety of their constituents in particular, and America in 
general. 2; 

The advice was taken by all of the states. Before the 
year ended constitutions, real constitutions, based on the 
sovereignty of the people and subservient only to the 
people, were adopted by New Jersey, Pennsylvania, Dela- 
ware, Maryland, Virginia, North Carolina and South 
Carolina. In the same year Rhode Island and Connecti- 
cut readopted as constitutions their respective charters 
from Charles П. of 1662 and 1663, so that almost immedi- 
ately there sprang into existence, in nine out of the thirteen 
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former colonies, independent democracies proclaiming the 
sovereignty of the people. New York and Georgia fol- 
lowed during the next year. Massachusetts did not adopt 
a constitution till 1780, though she already had, as we have 
seen, a de facto government acting on the same principle 
and in derogation of the authority of the King. New 
Hampshire, the last, after several unsuccessful efforts, 
adopted her constitution in 1784. Sovereignty of the 
Crown had been superseded by the sovereignty of the. 
people. Monarchy had become democracy. 

Later, in the same session in which the recommendation 
had been made to change the form of colonial governments, 
it was moved by Richard Henry Lee of Virginia “that these 
United Colonies are; and of right ought to be free and 
independent states: that they are absolved from all alle- 
giance to the British Crown; and that all political con- 
nection between them and the state of Great Britain is, and 
ought to be, totally dissolved; that it is expedient forthwith 
to take the most effectual measures for forming foreign 
alliances; that a plan of confederation be prepared, and 
transmitted to the respective colonies for their consideration 
and approbation.” The motion was seconded by John 
Adams. Again the North and the South were of one mind. 
The opposition was led by Dickinson of Pennsylvania, who 
argued for confederation first and declaration afterward, 
acting largely from principle but partly from wounded self- 
pride at his eclipse by Adams. The matter was referred to 
a committee of the whole and debated. It was feared that 
some of the colonies were not ready for independence,*? 
but that they might be brought around to it before long. 
Consequently, it was reported out of committee and by Con- 
gress resolved “That consideration of the first resolution 
be postponed to Monday, the first day of July next; and, 
in the meanwhile, that no time be lost, in case the Congress 
agree thereto, that a Committee be appointed to prepare a 
declaration to the effect of the said first resolution, which is 


[160] 


OF THE UNITED STATES OF AMERICA 


in these words: “That these United Colonies are, and of 
right ought to be, free and independent states; that they are 
absolved from all allegiance to the British Crown; and that 
all political connection between them and the state of 
Great Britain is, and ought to be, totally dissolved.’ ” 


DECLARATION OF INDEPENDENCE 


The Committee was duly appointed "9 and consisted of 
Jefferson, John Adams, Franklin, Sherman and R. R. 
Livingston. Jefferson says: “The Committee for drawing 
the Declaration of Independence wanted me to do it. It 
was accordingly done. . . .”** The form of the Declara- 
tion was reported to Congress and ‘debated. After full 
consideration the motion was carried under the title “A 
Declaration by the Representatives of the United States of 
America, in Congress Assembled.” On July 4, 1776, there 
was proclaimed to the world the birth of a new mem- 
ber in the family of nations. At birth it was not a full 
grown state. Its future existence was problematic. Its life 
might be ended at any time by the dissolution of the tem- 
porary and undefined union. It might be dissolved into its 
component parts and die of want. It needed careful 
nursing and wise heads. That it did live is evidence that 
it had what it needed—experience and experienced guides 
—but it does not testify that its early existence was not 
precarious. 

Even after the Declaration of Independence the states— 
for they must now be designated as states as distinguished 
from colonies—in union still had only a de facto govern- 
ment. Each based its political structure on the doctrine of 
the sovereignty of the people and each had officers delegated 
by the people to exercise their assumed sovereignty and who 
did, in a large measure, exercise it. Their fundamental 
doctrine was still contended by England, in some localities 
with more effect than in others. They had forms of govern- 
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ment, and those forms were maintained and their functions 
were exercised. Yet they were still governments de facto. 
And if the enabling governments were only de facto, the 
central government could only be de facto. 

Their Continental Congress was most anomalous. It had 
no real authority delegated to it. It acted simply as the 
common agent of the individual states in expressing the 
united feeling of resistance to England’s wrongs; but not 
as the lawful arm of a confederation. It had been called 
for consultation when the colonies realized that a struggle 
was imminent. It continued as the effective agent of 
belligerents and gradually assumed the exercise of sover- 
eignty, to the at least temporary exclusion of the component 
sovereign states. 


MOVEMENT TOWARD CONFEDERATION 


During this period of congressional ascendency, in which 
the welfare of the states was considered and administered by 
the central body for the common good, there were considered 
by it Articles of Confederation and Perpetual Union. 

In 1776, simultaneously with the movement for declara- 
tion of independence the subject was introduced." There 
was suggested a central body of delegates from states, each 
state having an equal vote; the assent of nine states to be 
necessary for passage of important measures; of seven states 
for minor matters; the absence of a state delegation operat- 
ing as a vote in the negative; important measures, for the 
above purpose, to be peace and war, army and navy, defense 
and finance; no amendments except through the proposal 
of Congress and the ratification of every state legislature. 
There was no provision for an executive head; there was no 
provision for a judiciary, except one with extra-state juris- 
diction—such as captures and crimes on the high seas. 
Through this lack of federal courts there was to be no 
authoritative interpreter of the acts of Congress. Each state 
might decide for itself, and there were to be thirteen states! 
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The plan was productive of much debate before it was 
laid on the table, and in the course of debate the various 
Jealousies and animosities were apparent. The small states 
clamored for equal representation and for the cession of the 
North-West territory, and all other undisposed property, to 
the general government; the large states insisted on repre- 
sentation based on the importance of the states, some using 
wealth as a basis, some population, and insisted on the 
retention of all the lands in their original grants. There 
was one proposition, though, on which they were all in 
accord. They all opposed the creation of a strong central 
government invested with real power. For generations 
past they had each been fighting against the centralized 
power of the King; they had each been fostering and con- 
serving the self-governmental functions which came their 
way during their subservience to the Crown; and now, habit- 
uated, by experience, to oppose, jealous of their increased 
powers in the present, they refused to surrender those hard- 
won attributes to another sovereign for the future. In their 
minds centralized power in One Body was the same as 
centralized power in the Crown. Their opposition was 
still active; only it was transferred from the Crown to the 
central government. | 

The plan produced debate—much debate—and some 
acrimony. The debates, however, were productive of the 
various points of view and of an opportunity for each to be 
amply discussed and better understood before the time when 
an understanding should be necessary. 


CONFEDERATION 


More than a year later, November, 1777, a plan was 
agreed upon and immediately submitted to the state legis- 
latures, but it was not ratified by all of them until the 
delegates from Maryland, under the authorization of that 
legislature, signed the instrument on March the first, 1781. 


[163] 


GENESIS OF THE CONSTITUTION 


From '1774, when the first Continental Congress met, 
until 1781 there existed a union which had originated in 
sentiment and which was continued by necessity, but which 
had no specific authority, and which was based on no 
creating instrument. 

It had, however, some form. ЈЕ was similar to Frank- 
lin’s plan of 1754—without the executive head. It was а 
deliberative assembly, without right to act on its conclu- 
sions but which exercised its power to carry them into effect. 
That power was derived from the acquiescence of the states, 
superinduced by their greater troubles from without. The 
states delegated none of their sovereignty to it but waived 
its infringement on their respective sovereignties. 

The Continental Congress, over a period of seven years, 
was only an executive committee of the legislatures of the 
several states, but a committee which assumed legislative 
and administrative functions. It was a distinct body, in 
which the states were represented as such. Its votes were 
taken by states, the delegation from each state, notwith- 
standing numerical strength, voting on a parity with that of 
each other state. Each state had one vote. To the passage 
of any measure a majority of the votes of the states was 
necessary, without regard to the number of delegates from 
each state. The selection of delegates, without qualifica- 
tion or restriction, was in the legislatures of the respective 
states. 

In the deliberation of this anomalous body was con- 
ceived the plan for actual confederation, and by it the 
Articles of Confederation and Perpetual Union, the first 
governmental instrument of union for all the colonies, was 
eventually put in operation, upon the approval of each of 
the colonies. 

The Continental Congress was superseded in 1781 by the 
Articles of Confederation, and the first constitution, for 
such it was, of the Thirteen United States of America be- 
came operative. 
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XIV 
STATE CONSTITUTIONS 
1 
LEGISLATIVE BRANCH 


1776-1780 


Ar this point it will be necessary to change what may 
appear on the surface to be the natural sequence and to 
examine the charters of the thirteen different states before 
proceeding to an analysis of the Articles of Confederation. 

We have just recently seen that Congress recommended 
to the several colonies “to adopt such government as shall, 
in the opinion of the representatives of the people, best 
conduce to the happiness and safety of their constitutions 
in particular and America in general.” 176 

Pursuant to this resolution constitutions were almost 
immediately drawn and adopted in nine of the thirteen 
colonies. Of the four remaining, Rhode Island and Con- 
necticut re-adopted their existing charters as constitu- 
tions.” Massachusetts followed in 1780 by adopting its 
constitution; and New Hampshire, after unsuccessful at- 
tempts in 1776 and 1778, finally instituted a constitution 
in 1784 which had been agreed to the year previous. 

These different constitutions, except that of New Hamp- 
shire, were adopted during the debates on the Articles of 
Confederation and while those Articles were before those 
states for approval, but before they had been finally ratified. 
Their adoption preceded, some seven to ten years, the 
United States Constitutional Convention of 1781. 

These different instruments were expressions of contem- 
porary political understanding gleaned from the experience 
of the past, and were guides, some of them nearly models, 
for the work of the future. That they show a fundamental 
conception of representative government is apparent on 
casual examination. That they were largely instrumental 
in shaping the form of the Constitution of the United States 
is evident by careful comparison. 

Of course the powers, and the extent of the powers, of a 
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federal government, particularly the powers of a federal 
legislature, are not, and cannot be either suggested by or 
patterned after those outlined in a local constitution with 
a purely local jurisdiction. To trace the growth of senti- 
ment for any federal powers it is necessary to look at prior 
federal instruments and watch for their appearance in 
different succeeding suggestions. But the forms of federal 
structure can be suggested by and in those of any govern- 
mental instrument. That that statement is correct and that 
that condition did exist is easily verified by the comparisons 
it will be our pleasure to make, comparisons which will 
show that not only the forms, but even the phraseology in 
which these forms were expressed, bear such a resemblance 
to those of the Constitution of the United States that the 
inference of guidance is ripened into conviction. 

There was a division of power into three branches, execu- 
tive, judicial and legislative, in all of the states. In some 
the division was better defined than in others. It has been 
noted that the charters of Rhode Island and Connecticut, 
now continuing as constitutions, each provided for the elec- 
tion of a Governor and house of Assistants, who formed the 
upper house, all elected at large by the people; and for a 
lower branch of the legislature, sitting at first with the rest 
of the body but gradually separating into a distinct branch, 
and elected by the people from the towns. 

This general plan was followed by most of the states in 
drawing their constitutions. All of them had a legislature 
representative of the people and elected by the people. In 
all but two instances the legislature was divided into two 
branches: Pennsylvania and Georgia provided for one house 
only. 


STATE LEGISLATURES 
We shall not now consider Connecticut or Rhode 


Island, because both of their governing instruments have 
been touched upon rather fully in an earlier chapter. 
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Withdrawing them from present consideration there 
remain eleven states. Of these, we have also noted that 
Pennsylvania and Georgia provided for legislatures of one 
branch only. We shall, for the present, omit comment on 
those two states. Our immediate concern, therefore, is the 
legislative branch of the governments of the states of New 
Hampshire, Massachusetts, New York, New Jersey, Dela- 
ware, Maryland, Virginia, North Carolina and South 
Carolina. 


COMPOSITION 


Of these nine states, in which the legislature consisted 
of two houses, seven of them called the upper the Senate; 
two of them, the Council. Of the same states, four of them 
designated the lower branch as the House of Representa- 
tives, three of them the Assembly, one the House of 
Delegates and one the House of Commons. 

It will thus be seen that the names of the respective 
branches were rather generally accepted as Senate and 
House of Representatives as early as 1776—апа accepted, 
not by a concentrated body of men, but by various 
assemblages along the Atlantic coast. 


POWERS AND DUTIES 


These legislative bodies were invested with various 
powers and required to perform certain duties, many of 
which reappear in,our Constitution. Most of them were to 
meet every year, to keep a journal of their proceedings, to 
pass by two-thirds vote any measure over a veto, and to 
enjoy immunity from proroguement by the executive, but 
yet subject to executive call to extra session. They were 
authorized to exercise general legislative powers, to make 
all laws, to levy taxes, to erect and constitute courts 7% and, 
on joint ballot, to appoint the officers of the state militia, 
where that power was not placed in the executive subject to 
their approval. 
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Each house was prohibited from adjournment for a 
longer period than two or three days “without the consent 
of both,” as it was usually put; each was required to keep, 
a record of the yeas and nays on the request of two mem- 
bers "74 and the members of each house were required to 
take an oath for the due and faithful performance of their 
duties and to support the constitution. 

In order to prevent one branch of the legislature from 
nullifying, by its adjournment, the session of the other 
branch, it was provided that “neither house, during the 
session of Congress, shall, without the consent of the other, 
adjourn for more than three days, nor to any other place 
than that in which the houses may be sitting." 189 

On this point the New York Constitution of 1777 says: 
“That neither the Assembly nor the Senate shall have 
power to adjourn themselves for any longer period than 
two days, without the mutual consent of both,” 181 and that 
of South Carolina, in almost the same words, says: “That 
neither the Senate nor House of Representatives shall have 
power to adjourn themselves for any longer time than three 
days, without the mutual consent of both.” 182 

All these powers and regulations reappeared in the 
Federal Constitution; and though all of them appear in 
no one of these nine early state constitutions, yet most of 
the provisions appear in most of them, and all appear in all 
of them. 


THE LOWER HOUSE 


The lower houses were composed of members elected 
from each town or country in the state, usually one from 
each sometimes two or three from each,'** irrespective of 
population, except in a few cases, such as South Carolina, 
where they were elected from “parishes” and districts in 
numbers proportioned on the “comparative strength and 
taxable property" 18% of each district. 

These lower branches were, almost unanimously, author- 
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ized to choose their own Speaker and other officers, and to 
be the judges of the qualifications and elections of their own 
members in practically the language of the Federal Consti- 
tution.*9% They were made exclusively, except in Mary- 
land and North Carolina,'?® the seat of the power of 
impeachment—a wise provision of long standing which the 
framers of the Federal Constitution sagaciously incor- 
porated into our instrument, a provision which gives to the 
direct representatives of the people the power to de-offi- 
cialize any officer, whether responsible to the people or not, 
who is guilty of misfeasance or malfeasance in office. 

In most of the constitutions, notably Massachusetts, New 
York and Virginia, the power of impeachment lay, and lay 
alone, in the lower branch. In North Carolina that power 
lay either in the House of Commons or in any grand jury; 
while in Maryland the power lay alone in any court of law. 
Most of them contained the provision for impeachment of 
public officers and wherever that power was bestowed, 
except in the cases of North Carolina and Maryland, it was 
deposited with the body which was directly representative 
of the popular will. In North Carolina that body might 
impeach; but so also might any grand jury. The con- 
sensus of opinion, as expressed in these constitutions, was 
that adopted by the framers of the United States Constitu- 
tion, when they wrote “The House of Representatives 

. shall have the sole power of impeachment.” *** But 
if the provision for impeachment in this way was not 
original with the framers of our Federal Constitution, 
neither was it with those responsible for drafting the 
different state constitutions. Practically the same provision 
had been made in the charter of Rhode Island in 1663, in 
the charter to Connecticut in 1662, and had first appeared 
in America in the grant to Massachusetts in 1629, the only 
difference being that in those early years the depository 
was the General Court, or whole legislative body, then 
sitting as one house. 
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After impeachment in the popular branch of the legis- 
lature five of the states provided for trial of the charge by 
the upper house.*** 


(MONEY BILLS 


The lower house was usually made the place of origin 
of all money bills. Virginia and New Jersey went even 
farther and provided that 2/7 bills should originate in the 
lower house; and that all, save money bills, could be 
amended above, but that they should be either accepted or 
rejected in toto by the upper house. Some states provided 
there should be no “riders” attached to money bills, which, 
though it has the advantage of confining attention strictly 
- to the bill in question, deprives the lower branch, in politi- 
cal manoeuvres, of some power by attaching to a money bill, 
known to be objectionable above, some extraneous pro- 
vision known to be particularly desirable above, and con- 
fronting their co-workers in the other house with the 
unpleasant alternative of taking the good with the bad or 
leaving the good. In efficient democratic governments the 
people, or their representatives, are empowered to levy and 
collect taxes. Bills for that purpose, and for expending the 
sums so raised, are money bills. In such cases the people 
constitute the purse, their representatives the strings of the 
purse; and it is quite natural to place with those representa- 
tives the power to deal with the money, and just as natural 
to prevent any interference with that power by any other 
influence. "That natural inclination was accentuated by 
the experiences these same governments had had in their 
disputes on that subject with England while they were 
dependencies of the Crown, and that added stimulus to 
safeguard their wealth appeared with marked suspicion in 
some instances in their constitutional provisions, as in the 
case of Virginia and New Jersey. The general acceptance 
of the sagacity of the provision that money bills originate 
in the popular branch is apparent from the unanimity with 
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which it was incorporated in their governmental instru- 
ments; and, as that power is one of the real attributes of 
sovereignty, the care with which they protected it is evi- 
dence of their distrust of any promiscuous exercise of real 
sovereignty, even as a substitute for that of England. 


THE UPPER HOUSE 


Now, as regards the upper house of the state legislatures. 
Of the nine states under consideration, four of them elected 
members to this house for a term of one year, five of them 
for a term of more than one year. In those bodies to which 
members were elected for a term of one year only there 
was no possibility of dividing the members into different 
classes, for the obvious reason that the whole body retired 
at the end of each year. But of those five states in which 
members were elected for a term of years, three of them 
divided that membership into classes retiring at stated 
intervals, in the same way that our Senate is divided. 
Maryland elected the members to her upper house every 
fifth year for a five-year term, and elected them in con- 
ventions for that purpose assembled. South Carolina 
elected the members to her upper house every second year 
for a two-year term. But New York and Virginia elected 
their members for a four-year term; Delaware hers for a 
three-year term, and each of these classified their respective 
bodies into divisions, as respected their retirement, so that 
the complexion of the upper house would not change en- 
tirely with every election, so that the entire legislative 
branch would not be too responsive to popular caprice, and 
so that a certain continuity would be guaranteed. In the 
case of New York and Virginia, one-fourth retired annually 
and their successors were elected for a four-year term. In 
the case of Delaware, one-third retired annually and the 
vacancies were filled for a three-year term. These arrange- 
ments were similar to the one finally incorporated in the 
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Federal Constitution, the Convention providing for the 
biennial retirement of one-third of the Senators and the 
elections of their successors for a six-year term. 


QUALIFICATIONS 


It was generally required that the members of the upper 
house have certain higher qualifications than those of the 
lower house. For instance, in Massachusetts, as a condi- 
tion precedent to membership in the lower house, a person 
was required to have a freehold of the value of one hundred 
pounds and to have been a resident of the locality from 
which elected for a period of at least one year previous to 
election; while as qualification to a seat in the upper house 
he must have a freehold worth at least three hundred 
pounds, or a personal estate of six hundred, and residence 
within the state for at least five years previous to elections. 
In New Jersey, for the lower house, five hundred pounds; 
for the upper house, one thousand pounds; in Maryland, 
for the lower house, a personal estate of the value of at least 
five hundred pounds, at least twenty-one years old and a 
resident of the county for at least one year; for the upper 
house an estate of at least one thousand pounds, at least 
twenty-five years of age and a resident of the state for at 
least three years. Similarly the Federal Constitution 
specifies the qualifications for the House of Representatives 
as at least twenty-five years of age, American citizenship 
of at least seven years’ standing and an inhabitant of the 
state in which he shall be chosen; for the Senate, thirty 
years of age, American citizenship for at least nine years 
and an inhabitant of the state which shall choose him. 

In most instances under these State Constitutions the 
member was required to be a resident of the district he was 
elected to represent, but in a few states, notably South 
Carolina, the member need not be a resident if he owned a 
settled estate of the value of three thousand five hundred 
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pounds, free of debt, in that district. Some of these Con- 
stitutions required residence for a term of years in the state 
as distinguished from the locality, as a qualification for the 
upper house, which indicates a conception of that body as 
a state organ, as distinguished from a popular organ, and 
in that respect of character similar to our Federal upper 
chamber (as originally constituted). 

The members of these upper bodies were, with one excep- 
tion, elected from districts directly by the people, some- 
times with more, sometimes with less restriction on suffrage. 
In Maryland alone were they elected by an intervening 
body. There the members of the upper house were chosen 
by a convention to which were sent two delegates from 
each county in the state. This convention met every fifth 
year and elected fifteen members of the upper house, at 
large, from the state, with this one limitation, that nine 
of them were to “‘be residents on the western and six to be 
residents on the eastern shore.” 189 This provision of the 
Maryland Constitution recognized the counties as political 
divisions of the commonwealth, gave them equal repre- 
sentation in the convention and constituted it an inter- 
vening body between the office and the electorate in about 
the same way and with about the same effect that a state 
legislature on joint ballot became an intervening body, 
representative of the political division, when it met to elect 
United States Senators under the plan originally incor- 
porated in and, until the ratification of the XVII Amend- 
ment, long practiced under the Federal Constitution. 

The upper houses, however constituted or composed, 
were, with the lower branches, the depository of general 
legislative functions. They could originate bills, except 
money bills; could usually amend any measure, except in a 
few cases 199 where they could not amend a money bill, but 
must accept or reject it as it stood; could, with the concur- 
rence of the lower chamber, pass laws. They acted as 
checks against the power of the executive. This function 


[175] 


GENESIS OF THE CONSTITUTION 


was usually performed through a committee of the upper 
house or through a separate body chosen by and responsible 
to it and which was, in either case, known as the Executive 
Council, Privy Council, Council of State or some such 
designative name. The United States Senate has many 
such functions. 

These upper chambers too were constituted the judges 
of the qualifications and elections of their own members and 
were allowed the choosing of their own officers. This last 
power did not always extend to the election of a presiding 
officer. New Hampshire provided that the Chief Execu- 
tive should preside in the upper house; New York stipulated 
that the vice-executive should preside, just as our Vice- 
President presides over our Senate. But most of the states 
permitted the upper branch to choose its own president and 
usually followed that by stipulating that he should suc- 
ceed to any vacancy in the office of Chief Executive, so that 
it was usually the case that the presiding officer of the upper 
chamber succeeded to the chief magistracy in case of a 
vacancy, just as provided in our Federal Constitution. 


IMPEACHMENTS 


In most instances these same bodies were made the court 
of trial for all impeachments, after the impeachment had 
been made by the lower branch, just as our Federal Con- 
stitution provides. And, to follow out the analogy, the 
upper house was deprived of its funetion as a legislative 
body and transformed into a judicial body, by the imposi- 
tion of a special oath. To the general rule that the upper 
house was the seat of trial of all impeachments, there were 
a few exceptions. New York added the justices of its 
highest court to the upper house and thus constituted a 
different body, though the same principle was recognized 
and practically followed. Maryland, Virginia and South 
Carolina constituted the regular judiciary as the court for 
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trials of impeachment, as in other trials. Thus, five of 
these nine states empowered the upper branch of their 
legislature to sit on impeachments; three authorized their 
regular judiciary to try such cases; and one compromised 
the question by creating a special body composed of both. 
In six out of the nine, however, the principle later adopted 
into our Constitution was practically recognized, and in 
most cases exactly anticipated. 

Thus there was a general sentiment in favor of the 
bicameral legislative system installed and in operation 
throughout the Atlantic seaboard years before the Con- 
stitutional Convention met in 1787. They were not all 
identical. In fact there were no two exactly alike. But 
there was great similarity in their forms and in provisions 
made to vitalize these forms. 

Before leaving the subject of the legislative branch it is 
fit to describe shortly those divisions of the governments of 
Pennsylvania and Georgia even though they were not 
modeled on the pattern afterward followed by the framers 
of the Federal Constitution. 


PENNSYLVANIA 


When Pennsylvania formed her constitution in 1776 
Benjamin Franklin, then one of the most prominent men, if 
not the most prominent man, in all the colonies was largely 
instrumental in moulding it along the line of his ideal. We 
have seen 191 that Dr. Franklin's mind had been active in 
political directions. Besides the activities we have noted he 
had served as clerk to and as a member of his colonial legis- 
lature and had represented several of the colonies as agent 
at the English court. One of his pet theories for democratic 
government was a one-house legislature. He was a member 
of the constitutional convention of his state, and exerted his 
influence in favor of a single legislative body; so Pennsyl- 
vania had only one house, but that house was strictly a 


pil 


GENESIS OF THE CONSTITUTION 


legislative body, and in that respect differed from the one 
of Georgia, soon to be examined. The Pennsylvania body 
was composed of members elected annually from each city 
and county in the state. They were empowered to choose 
their own speaker and other officers, to be the judges of 
elections and qualifications of their own members, to legis- 
late generally, and to bring impeachments. They were 
required to keep a journal of proceedings, to record the 
vote on any measure at the request of two members, and to 
publish all bills passed. A very conservative measure, how- 
ever, provided that any bill passed should remain inactive 
for a year, except in case of necessity, before it should be- 
come law. This had much the same effect on hasty legisla- 
tion that passage through another house would have had. 
One peculiarity of their Constitution, appearing in no 
other, was the provision for a Council of Censors, who 
should meet every seventh year, and, among other duties, 
examine all laws passed by the Legislature as to their con- 
stitutionality and make recommendations for repeal if in 
their opinion advisable. This Council of Censors was a 
body of much the nature that its name would imply and was 
invested with rather plenary powers. It could revise the 
levy and collection of taxes, inquire into the expenditure 
of the public moneys, hold inquiries, order impeachments 
and recommend repeals to the Legislature. This was sum- 
mary power, but it lasted only “for and during the space 
of one year from the day of their election and no longer.” 192 
There was in all the states an unfailing evidence of dis- 
trust of the exercise of sovereignty. In the case of the 
Council of Censors, a body invested with the exercise of 
very great powers, a limitation of time was put upon them. 
In other bodies, limitations of power were placed. This 
was more clearly exemplified in the restrictions placed on 
the executive, as will appear later, but the tendency is to 
be seen in all the delegations of power and is accounted for 
by their fear for the misuse of power and usurpation of 
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sovereignty, so natural after their experiences with Eng- 
land and the Royal Governors. 

The functions usually committed to the upper house, 
such as the trial of impeachments and that of ratifying the 
discretionary acts of the executive were, in Pennsylvania, 
placed in a President and Council, a different body from the 
Council of Censors, unrelated to it and largely adminis- 
trative in function, of which we shall speak when the sub- 
ject of the executive 15 examined. 


GEORGIA 


Georgia, too, had a legislature of one house, but very 
unlike any of the others. Annually there were elected 
representatives of the people, by counties. This body was 
a court of election like those primitive commonwealths in 
New England. 

It elected a Governor and, from its own membership, an 
Executive Council to exercise part of the administrative 
functions. The gentlemen so elected immediately vacated 
their seats in the court and the remnant became the “House 
of Assembly” or Legislature. The Executive Council 
shared with the Governor all administrative power, except 
that of granting pardons, which was reserved to the 
Assembly. The Governor could become, but only by and 
with the consent of the Council, the Commander-in-Chief 
of the militia and thereupon empowered to exercise the 
functions attendant upon that office. By and with the same 
consent, he could call the legislature to extra session, fill 
vacancies, issue “civil and military commissions” and exer- 
cise the executive powers of the government, except as to 
the granting of pardons. 

So that, in Georgia, though their constitution stipulated 
that “the legislative, executive and judiciary departments 
be separate and distinct . . .” there was an intermingling 
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of functions and responsibility sufficient to defeat the 
fullest realization of that principle. 

Neither in Georgia nor in Pennsylvania were the forms 
of government valuable as patterns for the framers of our 
Federal Constitution, though the political experiences of 
both those states were valuable to those gentlemen. 
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XV 
STATE CONSTITUTIONS 


2 


EXECUTIVE AND JUDICIAL BRANCHES 


1770-1790 


THE EXECUTIVE 


THE executive power, under these state constitutions, 
was usually placed in a single hand. Pennsylvania alone 
placed it in a President and Council. In most instances 
the administrative officer was styled “Governor.” New 
Hampshire, however, provided for “the President of the 
State of New Hampshire; whose title shall be His Excel- 
lency.” Delaware had her “President” and Pennsylvania 
called her presiding member of the executive board “Presi- 
dent.” In most cases these chief magistrates were so 
hampered and checked by a board of some kind that they 
had very little individual power. The people were very 
loathe to part with the full exercise of sovereignty which 
they had so dearly obtained and which they were still rather 
uncertain of maintaining. They had experienced the exer- 
cise of executive power in its uncontrolled character and 
had suffered under it. They were not now going to place 
one of their own number in a position to do the same things. 
An administrative head was necessary, and they created one 
in each state. But his official acts, if at all important, were 
subjected to the scrutiny of a controlling board, without the 
“advice and consent” of which the act would be illegal and 


without force. 


CON FIRMATION—RATIFICATION 


Without the approval of this body, which was usually 
called, and which, for convenience, we shall designate as 
Executive Council, it was usually provided that the Execu- 
tive could not conclude treaties, declare war, assume the 
position of commander-in-chief, call the legislature to extra 
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session, appoint military or civil officers or do any important 
official act. 


VETO 


The power of the veto was variously arranged. In one 
place he had the power entire; in another place he had not 
the power at all; and in another he had only a partial 
voice in the decision. In Massachusetts the executive had 
the unlimited power of veto. In South Carolina the gov- 
ernor was entirely deprived of that power. In New York 
the governor and judges of the Supreme Court formed a 
board of veto in which each member had an equal voice 
and in which the majority controlled. 


GENERAL POWERS 


The executive was empowered to fill vacancies, at least 
temporarily, or during the recess of the legislature. In 
several instances, the executive was instructed to inform 
the legislature of the condition of the state, and make recom- 
mendations to it. 

He was prohibited from proroguing the legislature, 
except in New York and Massachusetts where he was 
granted that power. The Governor had more power and 
more responsibility in Massachusetts than in any of the 
other states. He was more effectually separated from the 
legislature and judiciary there than in most of the others. 
We have seen that he had the unlimited power of veto 
and the authority to dissolve the General Assembly. He 
could not prevent that body from convening, though he 
could dismiss it immediately after it had met. But he was 
only elected for a term of one year, at the end of which 
his power ceased. If he acted in a manner derogatory to 
the interests of the people, he could continue that practice 
for one year only, at the end of which time a person was sure 
to be elected who would conduct himself in a more pleasing 
manner. 
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TERM OF OFFICE 


In most of the constitutions it was provided that the 
executive term be one year. In South Carolina alone it 
was fixed at two years, and in New York and Delaware at 
three years. The fear which was entertained, by the 
framers of these instruments, of placing too much power in 
one place was no greater than was their fear of placing any 
power in any place for a long time. Frequent elections, 
with them, served the same purpose as the “recall,” lately 
assuming an important place among our political doctrines 
—with this difference—the election was held every year, 
whether the incumbent was giving a good or a bad adminis- 
tration, while the “recall” is only used when the incumbent 
gives a bad, usually a very bad, administration. 


ELECTION 


Of the thirteen original states, six, the six northern 
states, elected their executives directly by the people; seven, 
the six southern ones and New Jersey elected their execu- 
tive, indirectly, by their respective legislatures. The idea 
of having an intervening body serve as electors was that 
employed by the framers of our Federal Constitution. 


CHECKS AND BALANCES 


The board which served as a check on the executive, and 
which we have, for the sake of convenience, chosen to call 
the Executive Council, was elected by the legislature in 
eight states, six *% of them on joint ballot, two of them *** 
on single ballot. Only one state, Pennsylvania, provided 
for the election of this body directly by the people. The 
other four states 1% provided that the upper body of the 
legislature should pass on the acts of the executive, just as 
our Senate ratifies and validates certain specified acts of the 
President.'?9 
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In Pennsylvania the Executive Council, consisting of 
twelve members, was elected directly by the people, from 
districts, for a three-year term, one-third retiring each year. 
The President was elected annually from the membership of 
the Council, by the Assembly and Council on joint ballot. 
He continued as a member of the Council and presided over 
it—in fact, his chief executive function was as a presiding 
officer. All other administrative functions were exercised 
by the “President and Council.” Together they appointed 
the judges, naval officers and other officers, filled vacancies, 
granted pardons, tried impeachments, etc. 

But, whether or not the upper house of the legislature, as 
such, was invested with the power of passing on the acts 
of the executive, or whether that power was placed in what 
amounted practically to a sub-committee of the legislature, 
or was placed in a body chosen by the legislature, or by a 
part of the legislature, the principle was the same. Its 
adoption insured the people from oppression from acts 
committed under the power delegated to the administrative 
arm, and against the lasting effects of wanton, hasty or ill- 
considered action in important matters. 

The Executive Council—or the upper branch of the legis- 
lature acting in the same capacity—usually had the power 
to pass on the acts of the executive in granting pardons, 
issuing commissions to officers, filling vacancies, concluding 
treaties, declaring war and such. The very reappearance 
of the most important of these powers in our Senate is 
sufficient evidence of the faith which the framers of our 
Federal Constitution placed in the sagacity and caution 
manifested by the various conventions which incorporated 
those checks and balances in the different state constitu- 
tions. 


VICE-EXECUTIVE 


The vice-executive, or the person who would succeed to 
the office of chief executive in case of vacancy there, was 
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generally provided for in a way that would permit of suc- 
cession automatically. In only one instance, in New York, 
was that person chosen directly by the people. There he 
was elected as a vice-executive and as such presided over the 
upper house, exactly as provided in the Federal Constitu- 
tion. In Massachusetts, Delaware, Maryland and Virginia 
the presiding officer of the upper chamber, chosen by that 
chamber, came next in succession, a provision similar to the 
New York one, inasmuch as they each were the same offi- 
cials in their respective commonwealths, differing only in 
the method of their selection. In North Carolina the 
Speaker of the lower house succeeded to a vacancy in the 
executive chair. South Carolina elected a vice-executive 
but he was simply a member of the Executive Council.** 

The foregoing will suffice to give a general idea of the 
source of election, duties, rights and powers of the chief 
executive and the line of succession in case of vacancy, as 
existed in the constitutions of the original thirteen states. 
With a few words on the judiciary, so as to get a general 
view of its formation and responsibility, this part of the 
work may be dismissed. 


THE JUDICIARY 


It has been noted *% that in the primitive governments on 
this continent there was no division or separation of func- 
tion. All departments were managed by one body, which 
was really an executive committee. Through it the adminis- 
trative, legislative and judicial duties were performed. 
There was not then a quantity of business sufficient to 
justify specialization in these various lines. We have seen 
the development in New England from a general court, or 
the assembly of the entire populace, into the assembly com- 
posed of delegates. It was a transition from the committee 
of the whole populace to a sub-committee. This sub-com- 
mittee, the general assembly of delegates, retained the 
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centralization of power originally pertaining to the com- 
mittee of the whole, and continued to exercise this power. 
Of course this generalization is to be modified to the extent 
that the Council of Assistants and the Governor really 
exercised the larger part of all the governmental functions 
except the legislative. The records of the colony of Massa- 
chusetts Bay show that the Governor and Assistants were 
accustomed even to legislate. For instance, the records 
show that at a Court of Assistants, held in Boston the first 
of March, 1631, there was enacted the following law :— 


“It is ordered, that if any person within the lymitts of this pattent 
do trade, trucke, or sell any money, either silver or golde, to any 
Indian, or any man that knowes of any that soe doe, and conceale 
the same, shall forfeit twenty for one.” 


As instances of the exercise of the judicial power, the 
records show that at a Court of Assistants, held on Novem- 
ber 9, 1630, Walter Palmer was tried before a jury of 
twelve men on the charge of having murdered Austin 
Bratcher, was found not guilty and was acquitted by the 
court. 

And, again, in General Court, May 18, 1631, Daniel 
Abbott was fined five shillings for refusing to watch, “and 
for other ill behavior shewed toward Capt. Pattricke.” 
Whereas, on the same day, in the same court, the legislative 
capacity of that body was exercised in enacting that—‘“noe 
man shall be admitted to the freedom of this body 
polliticke, but such as are members of some of the churches 
within the lymitts of the same.” At the same session a 
governor was elected, and tolls were fixed on a recently 
constructed ferry. These show the general powers. 

As business increased the court began the practice of 
appointing sub-committees of its members to act as commis- 
sioners,'” and this custom gradually grew into the special- 
ization of judicial work and segregation of judicial power 
until the time when the states, then recently become inde- 
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pendencies, began to construct frames of government to suit 
their own needs. These plans for government were based 
on their experiences of the past, and in them was incor- 
porated the accepted efficiency of an independent judiciary 
as well as that of a responsible executive and of a repre- 
sentative legislature. 

There was not, however, the same unanimity as regarded 
the power which chose the judiciary. By that is meant that 
the persons on the bench in the various states were not 
uniformly responsible to the same power. The Executive 
was responsible to the people or to the legislature. The 
members of the legislature were responsible to the people. 
But there was no such constancy of design manifested in 
the arrangement for selecting the judiciary. In some states 
they were chosen by the Executive; in others by the Execu- 
tive and the legislature; in others, still, by the legislature 
alone, on joint ballot of both houses; and in one, New York, 
by a special body which was, irrespective of its constitu- 
tional formation, practically a sub-committee of the upper 
house of the legislature. However, they were all chosen by 
some intervening body—not by the people.?*% It was un- 
doubtedly considered that the choice should rest with some 
person or body acting in an official capacity and unmoved 
by the prejudices and opinions of the people as a mass. 
This idea was utilized by the framers of the Federal Con- 
stitution, who too, evidently, considered it a wise provision 
to remove the judiciary from responsibility to the vacil- 
lating opinion of an ever-changing majority. 


TERM OF OFFICE 


That this was the object to be attained is further ap- 
parent from the term of tenure of the judges of the superior 
courts. Some of them, notably New Hampshire, Massa- 
chusetts, New York and Maryland, provided for appoint- 
ment during good behavior. In those states where the term 
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was limited to a certain number of years the tenure was 
sufficient to carry it over at least one succeeding administra- 
tion, and usually long enough to last through several suc- 
ceeding administrations, assuring not only the object above 
suggested but also securing a more perfect continuity of 
judicial function and, consequently, less variation in 
judicial decisions. 


TERMINATION OF OFFICE 


The members of these courts were all removable. The 
method usually provided was by impeachment, but several 
of the states embodied in their constitutions another plan, 
less cumbersome and less formal, but similar. This was 
removal by the Executive, with the consent of the 
Executive Council, on application of both houses of the 
legislature. Both plans necessitated the action of the 
representatives of the people in the legislature, but the latter 
one dispensed with the trial, though undoubtedly a decision 
by the Executive Council would be predicated on the same 
evidence that would appear at a trial. Both amounted to 
about the same thing, though, perhaps, the one was a little 
more speedy than the other, a thing to be carefully avoided. 
Too hasty action in the installation as well as in the re- 
moval of officers is subversive of the best good to the whole 
people. Action based on reflection and decision is infinitely 
preferable to action on impulse, and it is time which makes 
reflection possible. 


ARGUMENT 


This synopsis of the constitutions of the thirteen original 
states shows that there existed, years before the drafting of 
the Federal Constitution in 1787, a generally accepted form 
for government in America; that this form was composed of 
three separate and distinct branches, Executive, Legislative 
and Judicial; that each of these three divisions was charged 
with functions and circumscribed with limitations so 
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similar to those specified in the Federal Constitution as to 
deny the suggestion of divine inspiration as applied to the 
convention which framed that instrument. This is not said 
in an iconoclastic spirit, nor is it inspired by motives which 
aim to detract from the infinite merit of the great minds 
which sat in that assemblage. It would be impossible for 
anyone to hold in estimation higher than we do the great 
patriotism, the comprehensive minds, the deep intellects 
and high attainments of the members of that conclave, 
collectively and individually. But this work is designed to 
be a scientific inquiry along a certain line. If its real object 
is to be attained, unbiased comments must be made on the 
facts as they appear. In the pursuit of this course the fore- 
going remarks are made, and are made with the purpose of 
showing, insofar as is possible, what ideas of government 
existed prior to the Federal Constitutional Convention, and 
to what extent those ideas helped the members of that con- 
vention to their happy conclusions—and for no other 
reason. 

There is one point of difference between the state consti- 
tutions and the Federal Constitution, which must be remem- 
bered. The State constitutions each expressed a plan for 
the government of an individual nation. The Federal Con- 
stitution expressed the plan for the government of a nation 
composed of distinct political units. The one was uncon- 
cerned with other states. The other was concerned with all 
the component parts of the United States. But yet when 
those parts cooperated under the Federal instrument there 
was again created another individual, at least as regarded 
by the family of nations outside its immediate jurisdiction. 
So that while there is a difference when viewed from the 
interior, it diminishes when seen from the exterior. 

We have remarked in another place that the extent of 
the power delegated to a federal government cannot always 
be patterned after the powers delegated to the correspond- 
ing branches of a government purely local in character and 
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in which the conception of sovereignty permits of no 
participation in its exercise. 

The thirteen states were each separately and individually 
sovereign. The exercise of that sovereignty inherent in each 
was denied to everyone outside its own geographical bound- 
aries. Under the Federal Constitution each state parted 
with the privilege of exercising certain phases of its sover- 
eignty and placed that privilege in the general government 
as the common agent of all for certain purposes. Some of 
those phases were the establishment and maintenance of 
post-offices and post-roads, the declaration of war, the 
making of peace, the signing of treaties, and various other 
powers, which could have been exercised by, and which 
properly belonged to the separate governments in their 
individual capacities. Such functions could be, and were, 
assigned to the general government and therefore are sus- 
ceptible of being traced from their final depository, back 
through the state constitutions to the occasion of their first 
appearance. This genealogy has been attempted. 


INTER-STATE AND FEDERAL JURISDICTIONS 


There are other powers, however, which did not exist 
under the thirteen separate and distinct sovereignties. 
Inter-state commerce was not susceptible of regulation by 
any method but by treaty, because there was no power to 
regulate the inter-state feature of it. Each regulated its 
own commerce for itself. The settlement of disputes be- 
tween states; or between citizens of one state and those of 
another; or between an individual and a state, could not 
have been provided for under thirteen separate and distinct 
sovereignties, because none acknowledged a superior nor 
permitted the exercise, by any other, of the functions which 
would be necessary to the determination of such disputes. 
So that there were brought into existence with the forma- 
tion of the Union certain conditions for which it was neces- 
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sary to provide but which were unknown to the states in 
their individual capacities. Consequently, being unrelated 
to their individual sovereignties, there was no provision in 
their respective constitutions for regulating them. 

These functions belong only to the general governments 
of confederate states. For evidences of their former exist- 
ence it is necessary to examine prior confederating instru- 
ments. In part, this has been done in former chapters. It 
will be further examined in the course of the following 
chapter. 

At this point the hope is expressed that the paternity of 
the form of our Federal Constitution has been logically de- 
ducted and that the extent of those functions which per- 
tained to the thirteen original states and which reappear 
in our constitution has been delineated sufficiently to permit 
the conclusion of ancestry to be satisfactorily drawn. 
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THE CONTINENTAL CONGRESS 


ÁFTER much debate the Articles of Confederation and 
Perpetual Union were passed by the delegates to the Conti- 
nental Congress on the 9th day of July, 1778. They were 
then submitted to the different state legislatures for rati- 
fication. Favorable action on the part of any Legislature 
constituted the state of which it was the official organ a 
member of the Confederacy. 

At this point it is necessary to a full understanding of 
the instrument to recall to the attention that each of the 
states composing the Confederacy was, and since the 
Declaration of Independence had been, a separate and in- 
dividual sovereignty. Each looked upon itself as an entity; 
and each one looked upon each of the others as a separate 
and distinct polity, enjoying all the rights, privileges, 
immunities and concurrent responsibilities of distinct 
autonomies. The reason for this was both historic and 
politic. Each of them had been founded by different bodies 
of persons; each had developed into existence as a result of 
various and separate desires moving the original immigrants 
to the attainment of particular objects; each had been 
settled at a different time and by people of different types; 
each had adopted, or had had imposed on it, different forms 
of government; each had been recognized by their former 
mutual sovereign, the Crown, as an organization separate 
and distinct from the others; each had exercised its govern- 
mental functions within its own geographical borders sub- 
ject only to the approval of the Crown; each enjoyed a 
distinct form of government which had originated from a 
source different from that of its neighbors; each continued 
to exercise the functions of government under these respec- 
tive instruments and had builded up a political structure for 
itself, each within its own territory; each had sent delegates 
to the Continental Congress as its legislature saw fit. 

So that when the Continental Congress assembled it was 
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a mutual court for the transaction of common business and 
to which were accredited delegates representing the sover- 
eignty of their respective states in about the same way that 
an ambassador represents the sovereignty of his government 
when accredited to some foreign court. The court to which 
these delegates were sent was foreign as far as the state itself 
was concerned. It was without its territorial jurisdiction; 
it was concerned with affairs of more than local significance; 
the state was not bound by the action of its delegates nor by 
the action of the Congress. The emissaries were authorized 
to act for their governments only in matters of mutual con- 
cern, such as the common defense and the foreign relations. 
The Congress, as a body, had neither the right nor the power 
to interfere with the purely local affairs of any of the states. 
For those purposes the states each had their regularly con- 
stituted government. For attending to matters of mutual 
defense and foreign relations each had sent ambassadors 
to the mutual court with power to act in conjunction with 
the other emissaries to that court, for the common benefit. 
So that the delegates to the Continental Congress repre- 
sented their respective states in all the glory of full sover- 
eignty. It became, and continued to be, an agent of the 
states, as such. It had no direct relation to the population 
of those states. It was the common agent of several inde- 
pendent political sovereignties. 

The members of the Congress were selected by the legis- 
latures of the various states. Each delegate was selected to 
represent the state by which and from which chosen. The 
selection as delegate was made by the legislature of the state 
desiring representation. The legislature was the official 
organ of the body politic. The exercise of the right of selec- 
tion by the legislature constituted the person so chosen the 
agent of that body politic, and his presence in the general 
Congress, together with the delegates from other states, 
gave to that assemblage the character of agent of all the 
bodies politic therein represented. It was the common agent 
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of the states, as states, as distinguished from the citizens of 
those states, and was the agent only of those states which 
sent delegates to it. 


LIMITATIONS 


For a while there were only twelve states represented by 
delegates. During that time the Congress spoke for the 
Twelve United Colonies of America. Later delegates 
arrived from the thirteenth and then Congress spoke for the 
Thirteen United Colonies of America. They were 
“United,” but united only insofar as the respective bodies 
politic permitted a common agent to exercise jurisdiction 
over affairs of more than local significance. They were 
united as states for the common defense and for the further- 
ance of a foreign policy; but were not united for purposes of 
local government, or even so as to give the common agent 
any vestige of authority within the sphere of action of the 
local government. 

Any suggestion that the Congress had such authority 
would have met with an unqualified denial by an over- 
whelming majority, even on the floor of the Congress itself. 
Any such assumption by the Congress would have caused 
the states to draw away from it. Those were the days when 
sovereignty, with all of its attributes and manifestations, 
was jealously guarded. The states had attained sover- 
eignty, each in their individual capacity, and were fighting 
to retain it. They had no thought of surrendering it, or its 
exercise, to another. To have done so would have seemed 
to each of them to nullify their struggles and to abandon 
their ambitions. 

Therefore we find the Continental Congress, prior to the 
operation of government under the Articles of Confedera- 
tion, to have been a body composed of delegates from states 
and acting as the agent of states. From such an assemblage, 
composed of men who fully appreciated their true position 
and the real function of the Congress, and during a time 
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when the full possession of individual sovereignty was the 
separate object of the thirteen struggling states, it was quite 
natural that, if a governmental instrument was to be drawn, 
it would be one giving very limited powers to the central 
agent and reserving to the states all powers not expressly 
delegated therein. That it would contain the words “Each 
state retains its sovereignty, freedom and independence, and 
every power, jurisdiction and right which is not by this con- 
federation expressly delegated to the United States in Con- 
gress assembled,” 2% or words to that effect, could have been 
predicted with certainty. That it would have limited the 
powers of the Congress and placed as few limitations as 
possible on the exercise of Sovereignty by the States, was 
perfectly natural. It was the spirit of the time; it was the 
conviction of the representatives. 


ARTICLES OF CONFEDERATION 


From such a body was born the child, the Articles of 
Confederation. That it should inherit from the parent 
some of its characteristics was to be expected. That it 
would develop and change after its birth was also to be 
expected. 


PLANS FOR CONFEDERATION 


It was not long before the idea of union took root. The 
fact that the states were working in union for the attain- 
ment of certain objects threw into relief certain advantages 
which might accrue from a well-defined and permanent 
cooperation. 

As early as June, 1776, a committee of the Continental 
Congress was appointed “to prepare a plan of confederation 
for the colonies." ?% Before this committee reported inde- 
pendence had been declared. Their report was made on 
July 12th and debate on it began on the 28th of the same 
month. Immediately the method of the tax to be con- 
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tributed by each state for the support of the general govern- 
ment and the numerical strength of the representatives of 
each in the central body, became the centers of interest. At 
that time it was proposed to adopt the following plan of 
taxation: 

“All charges of war, and all other expenses that shall be 
incurred for the common defence or general welfare, and 
allowed by the United States assembled, shall be defrayed 
out of a common treasury, which shall be supplied by the 
several colonies in proportion to the number of inhabitants 
of every age, sex and quality, except Indians not paying 
taxes, in each colony, a true account of which, distinguish- 
ing the white inhabitants, shall be triennially taken and 
transmitted to the Assembly of the United States.” 294 

This immediately brought in the question of slaves. The 
question arose as to whether they were “inhabitants,” and 
as such to be charged against the State in estimating the 
amount of her tax, or whether they were “property,” and as 
such to be counted like other personality, and eliminated 
from consideration for the purposes of taxation. The 
venerable Doctor Witherspoon suggested “that the value of 
lands and houses was the best estimate of the wealth of a 
nation." 2% That his idea eventually prevailed, and that it 
was urged as an escape from the even then tender subject of 
slavery, is best evidenced by inserting at this point the 
provision as it was finally incorporated into the Articles of 
Confederation of 1778, so that the result can be con- 
veniently compared with the first draft. That provision 
is as follows:— 

“All charges of war, and all other expenses that shall be 
incurred for the common defence or general welfare, and 
allowed by the United States in Congress assembled, shall 
be defrayed out of a common treasury, which shall be sup- 
plied by the several states, in proportion to the value of all 
land within each state, granted to or surveyed for any 
person, as such land and the buildings and improvements 
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thereon shall be estimated, according to such mode as the 
United States in Congress assembled, shall from time to 
time appoint.” 

The language of the original was changed only insofar 
as became necessary to convey the altered purpose.*** 

Immediately following the above quotation from the 
Articles of Confederation, and belonging with it to the 
same article, were the words which contributed more than 
any others to the failure of the Confederation. They 
were :— The taxes for paying that proportion shall be laid 
and levied by the authority and direction of the legislatures 
of the several states within the time agreed upon by the 
United States in Congress assembled." 

This released the states from duty and converted what 
should have been a tax into a voluntary contribution. If a 
state desired, it might contribute its proportionate share; 
if 1t did not so desire, there was not only no power in the 
general government to compel it, but no authority or power 
in the general government to levy taxes on its own account. 

But the Confederation was the child of the Continental 
Congress, and these imperfections are to be expected. It 
marks only one stage in our growth to nationality ; only one 
generation in the genealogy of our constitution. 

The colonies were not willing to grant in perpetuity 
powers which they permitted to be assumed temporarily by 
the Continental Congress. Under that Congress there was 
no binding agreement, no association in writing, no delega- 
tion of powers for any specified time. The Congress was 
permitted to assume the exercise of powers, but only because 
temporary circumstances made it advantageous for the 
colonies to have it so; only because the state of war de- 
manded seme central authority. 


ACTUAL UNION 


The proposition to form a confederation was debated 
from June, 1776, to September, 1777, and was then sub- 
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mitted to the different state legislatures in the form of the 
Articles of Confederation and Perpetual Union. As finally 
submitted they were drawn upon the model proposed by 
John Dickinson. They were submitted to the state legisla- 
tures and not to the people because the body which drew the 
instrument was the agent of the several bodies politic and 
surrendered its findings to its principal, the individual 
states, through their political organizations, their respective 
legislatures. It had been ratified by a sufficient number of 
states to become operative July 9, 1778, but was not finally 
ratified until March 1, 1881, at which time the delegates 
from Maryland signed the Articles pursuant to their in- 
structions. 

These articles combined the states by actual agreement 
into a working political organization. Under it they at- 
tained a really cohesive existence. Its adoption instituted 
the first union of all of them under a constitution, though it 
was not their first union or action in concert. 


IMPERFECTIONS 


The conditions of the Articles, after adoption, granted to 
Congress a semblance of power, but forbade it the use of 
that power—retaining that to themselves whom they con- 
sidered the sovereigns. Under them the state granted to the 
general government the appearances of nationality, such as 
power to deal with the foreign relations, war, peace, etc., 
but withheld from it the power to use that appearance. It 
was a shadow. Authority was granted to declare war but 
the power to make war was denied by the lack of authority 
to collect the sinews of war. The states could only be 
advised of the amount which they were supposed to pay 
into the common treasury. There was no way for the 
general government to collect that amount. 

The Confederation left to each state “its sovereignty, 
freedom and independence, and every power, jurisdiction 
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and right” which was not expressly delegated to the United 
States in Congress assembled. This remnant of sovereignty 
later became one of the basic ideas in the formation and 
operation of the Constitution. The powers granted to the 
general government and the sovereignty remaining in the 
states are the complement of one another. 

Under the Articles of Confederation a Congress was in- 
stituted, consisting of one chamber and composed of dele- 
gates from each state. То this body, which was the arm 
of the federal government, were granted legislative and 
executive functions; but the powers were limited in both 
branches. During the vacation of the Congress an executive 
committee, styled “A Committee of the States,” was pro- 
vided for, to which was given power to deal with such mat- 
ters as were of pressing importance, provided the limits of 
the powers delegated to the Congress were not transcended. 

The powers delegated to the Congress were those of de- 
termining on peace and war, sending and receiving ambas- 
sadors, making treaties—subject to limitations—appointing 
courts for the trial of piracies, determining appeals in mari- 
time cases, regulating the value of coins, fixing the standard 
of weights and measures, regulating trade with the Indians 
—not members of any of the states—appointing land and 
naval officers and making rules for the government of the 
army and navy. It became the duty of the Congress to 
estimate the funds necessary for the subsistence of the 
general government and to apportion them, as “taxes,” 
among the various states, according to the rule previously 
noted in this chapter. It was empowered to expend the 
funds in the common treasury; and to act as court of last 
appeal for disputes between the states as to their respective 
boundaries and jurisdictions, 

To the states the power was denied to receive or send 
ambassadors to any foreign country; to enter into any 
treaties with others of the confederacy or with any foreign 
country, without the consent of the Congress; to impose 
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duties, under certain conditions; to keep an army or navy, 
except as the Congress should decide; to engage in war. 

Upon the states was imposed the obligation of furnish- 
ing the money to the common treasury, but they were placed 
under no compulsion to that end. 

Except for the powers especially delegated to the general 
government, and those denied to the state governments, 
Article 2 provided that “each state retains its sovereignty, 
freedom and independence, and every power, jurisdiction 
and right which is not by this confederation expressly dele- 
gated to the United States in Congress assembled.” 

Even the powers confided to the general government 
were restricted as to their exercise by the provision that the 
Congress should not “engage in war, grant letters of marque 
and reprisal, in time of peace, enter into treaties of alliances, 
nor coin money, nor regulate the value thereof, nor ascer- 
tain the sums and expenses necessary for the defence and 
welfare of the United States, nor any of them, nor emit 
bills, nor borrow money on the credit of the United States, 
nor appropriate money, nor agree upon the number of 
vessels of war, to be built or purchased, or the number of 
land or sea forces to be raised, nor appoint a Commander- 
in-Chief of the army and navy, unless nine states agree to 
the same.” 

If only eight states were present, none of this business 
could be transacted. If only nine were present, one state 
could prevent its transaction. The votes were taken in Con- 
gress by the states, not by representatives. No matter what 
the numerical strength of the delegation from any state, that 
state had only one vote. The state with seven delegates had 
no more votes than the state with two. So that if the state 
with a representation of two was one of only nine states 
present, the negative vote of even one of its delegates could, 
by nullifying the vote of that state, prevent the transaction 
of any of that business. 

The hands of Congress, so tied in important matters, were 
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also bound, though not to the same degree, in those of 
ordinary routine business by the suffix to the above quota- 
tion, which read: “nor shall a question on any other point, 
except for adjourning from day to day, be determined, 
unless by the vote of a majority of the states т Congress 
assembled.” ?" A “majority of the states in Congress 
assembled” would constitute a quorum; but for that quorum 
to be effective it must be unanimous, and that on even minor 
matters. The insertion of the word “present,” so as to make 
the clause read a “majority of the states present” would 
have simplified the operation and made the Congress more 
effective. That would have permitted a majority of a 
quorum to settle routine matters. It would have allowed 
four in a quorum of seven, or five in a quorum of nine, or 
six in a quorum of eleven states to expedite routine work 
and settle matters of ordinary procedure. As the articles 
read, it required seven out of eleven, seven out of nine, or 
seven out of seven, voting by states, to agree to anything 
but adjournment, and took nine out of thirteen, nine out of 
eleven or nine out of nine, to pass any important measure. 
A concrete example of this impotence is seen in the 
attempt of the Committee of the States to do business in 
1784 acting in the interim between sessions of Congress. 
Four states did not attend. Nine did. The assent of nine 
—unanimous action—was necessary to carry any important 
measure except adjournment. After a short session the 
members divided on the matter before the Committee and 
three states withdrew and went home. This left six states 
in session. All they could do was to adjourn from time to 
time. This the members present did for a while and then 
departed for their homes and the business of the country 
was left to get along as best it could by itself.?9? 
Surmounting all was the really fundamental objection 
to the whole instrument in the words “nor shall any altera- 
tion at any time hereafter be made in any of these articles 
unless such alteration be agreed to in Congress of the 
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United States, and be afterwards confirmed by the Legis- 
lature of every state.” 209 This one sentence removed 
amendment from the realm of probability and forced the 
states to live in desultory union under an impotent instru- 
ment of which the defects were becoming more apparent 
and the objective farther removed with each session of 
Congress. 

Some of the deficiencies to the Articles of Confederation 
have been suggested; there were many others. Some mani- 
fested themselves from the beginning; others came into 
evidence as the years passed, and this latter class became 
more numerous with each succeeding year. They were 
enumerated by James Madison as follows:—1st, Giving 
no security against foreign invasion; 2nd, Conferring no 
power to prevent quarrels or rebellion between the states; 
3rd, Granting no power to lay impost duties or to counteract 
the commercial regulations of other nations; 4th, Having 
no power to protect itself against encroachments by the 
states; and, 5th, Being not even paramount to the state 
constitutions, because of the manner of its ratification by 
some of the states, and consequently not binding on them 
even to the extent of its limited provisions. 

The most serious obstacles to its operation and the im- 
pelling motives for its relinquishment were that the general 
government was incapable of raising the necessary revenue 
by taxation and powerless to regulate foreign trade and 
commerce, which circumstances then necessitated. 


STRONGER UNION CONSIDERED 


As early as February, 1781, before ratification by all 
thirteen states, a motion 219 was adopted, which recom- 
mended to the various states that the general government 
be invested with additional powers to lay duties and secure 
the public debts. The delegation of additional power was 
considered from time to time in Congress, but the old ob- 
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stacle of state sovereignty, with its jealousy of the central 
government, was too high to be overcome so early. The 
attempt was made to empower the Congress to exercise 
more authority in collecting taxes but the number of states 
in opposition to the proposal was sufficient to defeat its 
realization. In April, 1783, Congress adopted a resolution 
asking the states to give to the general government specific 
additional powers of a fiscal nature.*** April 30, 1784, 
another resolution was adopted. In July, 1785, and in 
February, March and October, 1786, others were consid- 
ered.?!? The annals of the Congress show that time after 
time efforts were made to have additional powers delegated 
to the general government. Some of the states saw the 
necessity of so doing and authorized the changes, as far as 
they were concerned, unconditionally. Others authorized 
the changes conditionally; and the balance not at all. The 
provision we have recently noted, requiring an amendment 
to be ratified by the Legislature of every state, rendered 
futile and impotent any desire short of an unanimous one, 
—and there were none such. 

And so the government continued, breeding dissatisfac- 
tion amongst the component states, amusement amongst 
the sympathizers of the lately rejected Crown, somewhat 
of contempt abroad and anxiety amongst its creditors. 

It had no executive head. Its responsibility was scat- 
tered. It had no way of realizing a definite income. There 
was no coordination; no official cohesion. What there 
was of concerted action and unanimity was brought about 
by lengthy correspondence among the leaders in the various 
states, in their private capacities. They helped to form 
public opinion in their respective geographical situations, 
by conversation and speechmaking, and communicated by 
letter their ideas, plans, hopes and desires to the leaders 
in other states. In this manner without official action and 
in the absence of extensive newspaper circulation, there 
was produced a large degree of concerted thought on the 
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affairs of the Union, and a lesser, but large, degree of public 
sentiment and understanding of the objectionable features 
of the then existing Confederation. But all this transpired 
in spite of the Confederation, not because of it or of the 
officers it created, except insofar as the existence of the 
Confederation, and the operation under the Articles of 
Agreement, made apparent the real needs of a stronger cen- 
tral government. 

In the manner last suggested the Articles of Confedera- 
tion were productive of great good. The primary result 
of the Confederation of course was that the thirteen states 
were brought into some tangible coordination and attained 
a degree of actual union, without regarding the effective- 
ness of that union. They were united; no matter how 
loosely—still united. The results of the union under the 
Articles of Confederation were not at first apparent to the 
same extent they are now, due partly to the dissatisfaction 
and partly to the uncertainty of the arrangement. 

The results obtained under its operation were threefold: 
First, actually uniting the states under one governmental 
instrument; Second, putting into actual practice, and test- 
ing in the crucible of experience, many of the provisions 
which were later incorporated in the Constitution; Third, 
serving as a school, a great university, of statesmanship, in 
which were educated and from which were graduated, the 
foremost thinkers of their day, the world’s greatest author- 
ities on Constitutional Government. 

The third result just noted is susceptible of the criticism 
that it is intangible and not exclusively a consequence. It 
is true that the age was a constructive age governmentally, 
and that instruction in government-making was not confined 
to the hall of the Congress of the Confederation, but it was 
from the hall of Congress, through the members who sat 
in the Congress, and because of the friction over the pro- 
visions of the Articles of Confederation that the people of 
the country were enlightened. We owe to the government 
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of the Confederation a great debt of gratitude for having 
trained for us a great body of men; for having directed 
their minds, and the minds of their friends, along lines of 
Constitutional study and thought; for having put theories 
into practice before the scrutinizing and critical eyes of 
minds trained in governmental problems. 

The lasting benefits of the Confederation are manifest 
in the stability of our Constitution. Though many of the 
principles of its governmental science in origin are anterior 
to the Confederation; though many of its provisions can be 
traced to the original Constitutions of the thirteen states; 
though some of the ideas came from Benjamin Franklin, 
from William Penn, from the charter of Connecticut and 
from that of the Rhode Island and Providence Plantations, 
from England, and from various other sources; yet, it was 
the union under the Confederation which gave to these 
provisions their first opportunity for actual operation in 
a federal field, which developed the extent to which powers 
to the general government needed to be delegated, and 
which directly underlay, not only the Constitution itself, 
but the strength of the Constitution, its lasting qualities and 
its susceptibility to national application. 
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FEDERAL CONSTITUTIONAL CONVENTION 
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| 1 


DissaTISFACTION under the operation of the Articles of 
Confederation continued to assert itself. The most im- 
portant objections to it have been suggested. It is suffi- 
cient to say further only that the difficulties were many, 
various and discouraging to the lovers of liberty. 

The feeling of the people in the different states was one 
of antipathy to any assertion of authority over them em- 
anating from without their own sacred borders. It had 
been well enough to bow their heads to the yoke of neces- 
sity, easy enough to accept the verdict of expediency, while 
a foe was on their soil and when action in common was 
an impulse. But, when the treaty of peace had been 
signed; when they had been recognized by the mother coun- 
try as free and independent; when the lately hostile troops, 
vanquished and derided, had been withdrawn; when the 
full glory of autonomous and sovereign statehood came 
to be realized, then the necessity for union became over- 
shadowed in the popular mind and the reason therefor 
ceased to exist. The feelings in the thirteen Atlantic 
seaboard states at that time has been very aptly expressed 
in the words, “Тһе pressure of a foreign foe once removed, 
the centrifugal forces of disunion were let loose.” ?!* 

The people recently freed from a sovereign King were 
suspicious of any other sovereign and were unwilling to 
delegate any of their own now sovereign functions. They 
did not yet realize that their sovereignty could be main- 
tained only through a central government with strength and 
solidity. 

There were, however, in all of the states, individuals who 
knew the principles of government; who were, or who had 
been, members of the Continental Congress and who had 
made friends of the leaders in other states; who had been 
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active in the affairs of their own commonwealths; and who 
had the time and inclination to devote part of their lives 
to their country's cause. These men carried on a large 
correspondence, exchanging thoughts, ideas, sentiments and 
hopes. The consequence was a rather widespread, but 
unofficial and, as yet indefinite, desire for a more important 
central government. 

There have been noted 215 several proposals to fortify 
the waning fortunes of the Confederate Government. From 
time to time there had been made attempts in the Con- 
gress 216 and various suggestions from without the halls of 
the Congress looking to a firmer union with larger powers in 
the central government?" About this time Knox wrote to 
Gouverneur Morris.?? “As the present constitution is so 
defective, why do not you great men call the people together 
and tell them so—that is, to have a convention of the 
states to form a better constitution.” But the opposition to 
any real power in the central government was still too 
strong and too loudly proclaimed to permit the development 
of the idea. Arthur Lee, of Virginia, said 279 he “would 
rather see Congress a rope of sand than a rod of iron” and 
voiced the popular desire. Still attempts continued to have 
some amendment to the existing instrument of government, 
to have an extensive amendment, to have a convention of 
the states to consider a new instrument. The records of 
Congress show that the inadequacy of the Confederation 
was well appreciated by some of the members and that 
they conscientiously tried to effect a change. But the time 
had not yet come when it could be done. The psychological 
moment had not arrived. The inadequacy of the Confed- 
eration was becoming generally known but the utter help- 
lessness of continuing under it had not become universally 
apparent. The old jealousy of individual sovereignty was 
still too strong. 

Centrifugal political forces, inability to cooperate in 
commercial regulations, talk of secession, of rebellion, ab- 
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solute inability to meet financial obligations, ultimate fear 

of total disunion, finally, even if very gradually, brought 

a more general realization of the necessities of the situation. 
At last the psychological moment arrived. 


MARYLAND AND VIRGINIA 


Maryland and Virginia had been considering for years 
the general subject of regulating the commerce on the bays 
to which both were contiguous and on the rivers which 
were affluent thereto and which bordered or traversed the 
territory of each state. It was a matter for joint action, or, 
at least, a matter in which joint action would be more 
effective. The subject was brought up in both states and 
each appointed a commission to meet with the representa- 
tives of the other state to discuss the matter and to report. 

The commissioners met in March, 1785, at Alexandria 
and at Mount Vernon in conference with Washington. 
They prepared a convention for ratification by their re- 
spective states which contemplated regulation of Chesa- 
peake Bay and the numerous affluent rivers and included a 
request to Pennsylvania to permit the construction of a 
canal through its territory to Join those eastern waters to 
the forks of the Ohio River.?? This was the first step to a 
general meeting. The suggestion that Pennsylvania be 
approached emanated from Washington *** and was the 
opening wedge to an invitation to that state to cooperate. 

The delegates to the conference reported to their respec- 
tive assemblies. The Maryland legislature, in adopting 
the report, suggested that Pennsylvania and Delaware, be- 
ing also interested in the navigation of those waters, be 
called into another meeting. The Virginia legislature pro- 
posed a meeting of all the states to form commercial regula- 
tions for the whole body of states. A resolution directed a 
communication to the other states advising them of the 
proposal of Virginia. Patrick Henry, then Governor, wrote 
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to the executives of the other states, requesting each to send 
delegates to meet for the purpose suggested. The result 
was what is known as the Annapolis Convention. 


THE ANNAPOLIS CONVENTION 


In response to this invitation from Virginia various states 
appointed delegates. They met at Annapolis in September, 
1786. The Convention was composed of delegates from 
five states. Some of the states did not act on the invita- 
tion. Some of the delegates, duly appointed, did not arrive. 
So, only five states were represented. 

The New Jersey delegates were authorized “to consider 
how far a uniform system in their commercial regulations 
and other important matters might be necessary to the 
common interest,” etc. This brought before the body the 
general subject of a more perfect union. 

The Convention did not feel that there was a representa- 
tion sufficient to warrant them in proceeding with work 
which would eftect and which should be shared by all of the 
states; though they did feel that there was urgent need of 
action, concerted action, for the benefit of the union. 

After the decision of these delegates that they were not 
sufficiently representative of the country at large to war- 
rant them in proceeding with the business of the union, they 
authorized a letter to be addressed to the Congress and to 
each of the thirteen states, which contained the following 
paragraph: 

“Deeply. impressed, however, with the magnitude and 
importance of the object confided to them on this occasion, 
your Commissioners cannot forbear to indulge in an ex- 
pression of their earnest and unanimous wish, that speedy 
measures may be taken to effect a general meeting of the 
States, in a future Convention, for the same and such 


other purposes, as the situation of public affairs may be 
found to require.” 222 
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This was penned by John Dickinson, of Delaware, the 
Chairman of the Convention. In it is incorporated the 
spirit of the credentials of the delegates from New Jersey, 
that they consider “other important matters,” daily be- 
coming more and more apparent, and more and more urgent 
if the union was to be preserved. 

Dickinson was easily the leading man of the Annapolis 
Convention. He was afterwards surpassed in fame by his 
associates, Alexander Hamilton, of New York, and Ed- 
mund Randolph and James Madison, of Virginia. But at 
the time of the meeting at Annapolis he was renowned as an 
able statesman and conservative thinker. His word com- 
manded thought because Dickinson spoke it. And so Con- 
gress paused when his letter was received. It was referred 
to a Grand Committee. A favorable recommendation was 
temporarily defeated but on February 21, 1787, it was 
reported out and a resolution was passed by the Congress 
calling on each of the states to send delegates to a Constitu- 
tional Convention to meet in Philadelphia on the second 
Monday in May, 1787. 


THE CONSTITUTIONAL CONVENTION 


In pursuance of that call there met in Philadelphia dis- 
tinguished and able deputies from each of the states except 
Rhode Island. Response was not enthusiastic nor spon- 
taneous. It was the twenty-fifth of the month before a 
majority of the states were represented and a sufficient num- 
ber of delegates present to permit attention to official 
business. 

Slowly they came, but when finally assembled the charac- 
ter and brains of America were represented. George Wash- 
ington was a deputy from Virginia and President of the 
Convention. Some arrived late. Some departed early. 
Most of them signed the final draft of the Constitution. 
Some withheld their signature. However, each contributed 
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in his way to the substance, to the phraseology, to the gen- 
eral or particular form that it took. 

After a comparatively short time there was evolved 
through the agency of the assembled intellects the plan of 
government which was to become that of the United States 
of America, the jurisdiction of which was to be extended 
westward to the “South Seas”—as the little known Pacific 
Ocean was referred to in the original grants of territory— 
and to be expanded to include Arctic and Tropical lands 
and islands of the sea. 

That it should be the prototype for scores of other gov- 
ernments and that it was to serve as the model after which 
should be fashioned Republics throughout the Americas, 
even in Europe and in Asia, was little dreamed by the mem- 
bers of the convention which framed it. 

Such complete records of the Constitutional Convention 
have been left us by those who participated in it, so much 
contemporary comment on it was printed and is preserved, 
and so much has been written since by able commentators, 
historians and critics, that it is quite unnecessary to pursue 
our inquiry further. In fact, it has come to its natural 
end. 

It has been the intention to show by documentary evi- 
dence that the Constitution, as drawn in 1787, was the 
result of many causes—that it was the fruit of a tree which 
had gradually developed. The present chapter brings us to 
the Constitution itself. There is left only to conclude. 
The argument that the Constitution is a development does 
not and should not detract from the credit and fame of 
those who were eventually responsible for the framing of 
the instrument. New suggestions were made on the floor 
of the Convention, as well as new adaptations of old prin- 
ciples, Among the latter the most noteworthy is the justly 
famous Connecticut Compromise, which really resulted in 
the Union. It was the fire which melted the differences 
existing between the large states and the small states and 
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which gave each a proper voice in the management of the 
whole. 

. When the principles of representation and of taxation 
were adopted and the questions of slavery and of states 
rights were temporarily disposed of, the Constitution was 
agreed to. 

The text of the Constitution has been partially an- 
notated for reference to prior instruments, from which it 
partook of substance. This is added as an appendix. Ref- 
erence to it and an examination of the instruments to which 
it refers will show that practically all of the fundamental 
principles of government had appeared in prior instruments; 
that often not only was there used in it phraseology similar 
to that used on former occasions, but that sometimes prac- 
tically whole sentences were borrowed ?? and that «ће 
names and designations of offices (such as President, Vice- 
President, Senate, House of Representatives and Congress), 
and the specification of the functions and powers of those 
offices were gathered from some one or another of political 
instruments of earlier date. 

There are many instances which support the assertion 
that the Constitution was a growth, was the product of a 
great political school which extended from Maine to 
Georgia and in which had been educated the greatest polit- 
ical scientists of any age. On no other page of history 
are written the names of so many men who have contributed 
to the construction of governmental institutions, or from 
whom have emanated practical applications of principles 
of government as are written on those pages of American 
history where are the annals of the Continental Congress, 
the Confederation, the Federal Constitutional Convention, 
the first Congress of the United States and contemporary 
state legislatures. There are a galaxy of names which give 
a permanent lustre to the name of America and for which, 
had she done nothing but produce them, America would be 
entitled to everlasting renown. To call the roll of that 
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school, young men and old, those who by years of patriotic 
devotion to a cause and those who were beginning to exert 
their influence, graduates all, is to name the foremost polit- 
ical experts and the greatest constructive statesmen of 
all time. Among them were George Washington, Thomas 
Jefferson, John Adams, Samuel Adams, Benjamin Franklin, 
James Madison, Alexander Hamilton, Robert Morris, 
Gouverneur Morris, George Wythe, Elbridge Gerry, Roger 
Sherman, Edward Rutledge, John Blair, George Mason, 
Patrick Henry, John Dickinson, Charles Pinckney, Charles 
Cotesworth Pinckney, Luther Martin, Charles Carroll of 
Carrollton, John Jay, Edmund Randolph, John Marshall, 
James Monroe, John Quincy Adams, John Randolph of 
Roanoke, Thomas Paine—and many more. 

Out of it all, using the political experience of the past 
and formulating it in a phraseology of the purest diction, 
there came first the Declaration of Independence, later the 
Constitution of the United States of America. The one an- 
nounced in terms which will last as long as free govern- 
ment lasts among men the basic reasons for free govern- 
ment; the other established the organism through the agency 
of which free government should be effectuated. 


CONCLUSION 


A study of the political institutions of America auto- 
matically divides itself into three categories—first, whence 
they came; second, what they are; third, how they have 
been used. 

The last of these is the history of the United States 
since the attainment of Independence. The second com- 
prises the Constitution itself and the law derived from it. 
The first, the Genesis of the Constitution, its sources, the 
political philosophies, legal precedents and psychological 
causes which contributed to its composition, is the one we 
have been concerned with. It is the one which has excited 
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the least interest on the part of the student and the least 
record from the pen of the commentator. That it is the 
least interesting as well as the least important, is probably 
not only true but the reason for the comparative paucity of 
writings on the subject. Nevertheless, an age which could 
produce such a successor, a political condition which could 
conceive and eventually bring forth such a marvelous child 
as the Constitution of the United States, deserves a more 
exhaustive study and a more prolific analysis than it has 
so far received. 
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GENESIS OF THE CONSTITUTION OF THE 
UNITED STATES OF AMERICA 


APPENDIX 


An annotation of The Constitution, showing the derivation of its 
various provisions by reference to documents of prior existence. 


— — 


CONSTITUTION OF THE UNITED STATES 
as drafted by the Convention of 1787 


— 


We, the people of the United States, in order to form a more 
perfect union," establish Justice, insure domestic tranquillity,? pro- 
vide for the common defence,“ promote the general welfare, and 
secure the blessings of liberty * to ourselves and our posterity, do 
ordain and establish this Constitution for the United States of 
America.” 


ARTICLE I 


Section 1. АП legislative ® powers herein granted shall be vested 
in a Congress? of the United States, which shall consist of a 
Senate "° and a House of Representatives. 

Section 2. The House of Representatives shall be composed 
of members chosen every second? year by the people 1% of the 
several States, and the electors in each State shall have the qualifica- 
tions requisite for electors of the most numerous branch of the State 
legislature. 

No person shall be a Representative who shall not have attained 
the age of twenty-five years, and been seven years a citizen of the 
United States, and who shall not, when elected, be an inhabitant of 
that State in which he shall be chosen. 
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Representatives and direct taxes shall be apportioned ** among 
the several States which may be included within this Union, accord- 
ing to their respective numbers, which shall be determined by 
adding to the whole number of free persons, including those bound 
to service for a term of years, and excluding Indians not taxed, 
three-fifths of all other persons. The actual enumeration shall 
be made within three years after the first meeting of the Congress 
of the United States, and within every subsequent term of ten 
years, in such manner as they shall by law direct. The number 
of Representatives shall not exceed one for every thirty thousand, 
but each State shall have at least one "® Representative; and until 
such enumeration shall be made, the State of New Hampshire shall 
be entitled to choose three, Massachusetts eight, Rhode Island and 
Providence Plantations one, Connecticut five, New York six, New 
Jersey four, Pennsylvania eight, Delaware one, Maryland six, 
Virginia ten, North Carolina five, South Carolina five, and Georgia 
three. 

When vacancies happen in the representation from any State, 
the executive authority 17 thereof shall issue writs of election 18 to 
fill such vacancies. 

The House of Representatives shall choose their speaker 19 and 
other officers;?% and shall have the sole power of impeachment.? 

SECTION 3. The Senate of the United States shall be composed 
of two? Senators from each State, chosen by the legislature ?* 
thereof, for six years; 22 and each Senator shall have one ?* vote. 

Immediately after they shall be assembled in consequence of the 
first election, they shall be divided as equally as may be into three 
classes." The seats of the Senators of the first class shall be 
vacated at the expiration of the second year, of the second class at 
the expiration of the fourth year, and of the third class at the 
expiration of the sixth year; so that one-third may be chosen every 
second year; and if vacancies happen by resignation, or otherwise, 
during the recess of the legislature of any State, the executive 
thereof may make temporary appointments until the next meeting 
of the legislature, which shall then fill such vacancies.?® 

No person shall be a Senator who shall not have attained to the 
age of thirty years, and been nine years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that 
State for which he shall be chosen. 

The Vice-President 29 of the United States shall be President of 
the Senate, but shall have no vote," unless they be equally 
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The Senate shall choose 38 their other officers, and also a President 
pro tempore, in the absence of the Vice-President, or when he 
shall exercise the office of President of the United States. 

The Senate shall have sole power to try all impeachments.?* 
When sitting for that purpose, they shall be on oath 55 or affirma- 
tion. When the President of the United States is tried, the Chief 
Justice shall preside; and no person shall be convicted without the 
concurrence of two-thirds 26 of the members present. 

Judgment in cases of impeachment shall not extend further than 
to removal?" from office, and disqualification to hold and enjoy 
any office of honor, trust, or profit under the United States, but 
the party convicted shall nevertheless be liable and subject to 
indictment, trial, judgment, and punishment, according to law.?** 

SECTION 4. The times, places, and manner of holding elections 
for Senators and Representatives shall be prescribed in each State 
by the legislature *? thereof; but the Congress may at any time by 
law make or alter such regulations, except as to the places of choos- 
ing Senators. 

The Congress shall assemble at least once in every year, and 
such meeting shall be on the first Monday in December, unless they 
shall by law appoint a different day. 

Section 5. Each house shall be the judge of the elections, 
returns, and qualifications of its own members,“ and a majority Y 
of each shall constitute a quorum to do business; but a smaller 
number may adjourn from day to day and may be authorized to 
compel the attendance of absent members, in such manner, and under 
such penalties as each house may provide. * 

Each house may determine the rules of its proceedings, punish 
its members for disorderly behavior, and, with the concurrence of 
two-thirds, expel ** a member. 

Each house shall keep a journal * of its proceedings, and from 
time to time publish * the same, excepting such parts as may in 
their judgment require secrecy; * and the yeas and nays of the 
members of either house on any question shall, at the desire of one- 
fifth of those present, be entered *? on the journal. 

Neither house, during the session of Congress, shall, without 
the consent of the other, adjourn for more than three days,” nor 
to any other place than that in which the two houses shall be 
sitting. 

Section 6. The Senators and Representatives shall receive a 
compensation 51 for their services, to be ascertained by law, and paid 
out of the Treasury of the United States. They shall in all cases, 
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except treason,2 felony, and breach of the peace, be privileged 
from arrest during their attendance at the session of their re- 
spective houses, and in going to and returning from the same; > 
and for any speech or debate in either house they shall not be ques- 
tioned in any other place. 

No Senator or Representative shall, during the time for which 
he was elected, be appointed to any civil office under the authority 
of the United States,“ which shall have been created, or the emolu- 
ments whereof shall have been increased during such time; and 
no person holding any office under the United States shall be a 
member of either house during his continuance in office. 

SECTION 7. All bills for raising revenues 55 shall originate 56 in 
the House of Representatives; but the Senate may propose or concur 
with amendments as on other bills.?? 

Every bill which shall have passed the House of Representatives 
and the Senate shall, before it becomes a law, be presented 58 to the 
President of the United States; if he approve he shall sign it,?? but 
if not he shall return 9? it, with his objections,* to that house in 
which it shall have originated,*? who shall enter % the objections at 
large on their journal, and proceed to reconsider “ it. If after such 
reconsideration two-thirds *? of that house shall agree to pass 9? the 
bill, it shall be sent, together with the objections, to the other 
house," by which it shall likewise be reconsidered, and if approved 
by two-thirds % of that house, it shall become a law.°® But in all 
cases the votes of both houses shall be determined by yeas and nays, 
and the names of the persons voting for and against the bill shall be 
entered on the journal of each house respectively." If any bill 
shall not be returned by the President within ten days ”* (Sundays 
excepted) after it shall have been presented to him, the same shall 
be a law,” in like manner as if he had signed it, unless the Congress 
by their adjournment prevents ?? its return, in which case it shall not 
be a law. 

Every order, resolution, or vote to which the concurrence of the 
Senate and the House of Representatives may be necessary (except 
on a question of adjournment) shall be presented to the President 
of the United States; and before the same shall take effect shall 
be approved “* by him, or being disapproved by him, shall be re- 
passed by two-thirds of the Senate and House of Representatives, 
according to the rules and limitations prescribed in the case of a 
bill. 

Section 8. The Congress shall have power to lay and collect 
taxes,'? duties,” imposts, and excises,” to pay the debts and provide 
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for the common defence?® and general welfare”? of the United 
States ; but all duties, imposts, and excises shall be uniform through- 
out the United States : 

To borrow money *? on the credit of the United States; 

To regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes; 83 

To establish an uniform rule of naturalization,“ and uniform 
laws on the subject of bankruptcies throughout the United States ; 

To coin шопеу,% regulate % the value thereof, and of foreign 
coin, and fix the standard of weights and measures; $” 

To provide for the punishment of counterfeiting the securities 
and current coin of the United States; 

To establish post-offices * and post-roads.*? 

To promote the progress of science and useful arts, by securing 
for limited times to authors and inventors the exclusive right to 
their respective writings and discoveries ; 

To constitute tribunals inferior to the Supreme Court; °° 

To define and punish piracies and felonies committed on the high 
seas, and offences against the law of nations.?! 

To declare war,” grant letters of marque and reprisal?? and 
make rules concerning captures on land and water ; ?* 

To raise and support armies,’ but no appropriation of money 
to that use shall be for a longer term than two years; 

To provide and maintain a navy; % 

To make rules for the government and regulation of the land 
and naval forces; 97 

To provide for calling forth the militia 9% to execute the laws of 
the Union, suppress insurrections, and repel invasions; 99 

To provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be employed in the 
service of the United States,'%% reserving to the States 191 respec- 
tively the appointment of the officers and the authority of training 
the militia according to the discipline prescribed by Congress ; 

To exercise exclusive legislation in all cases whatsoever, over 
such district (not exceeding ten miles square) as may, by cession 
of particular States, and the acceptance of Congress, become the 
seat of the Government of the United States, and to exercise like 
authority over all places purchased by the consent of the legis- 
lature of the State in which the same shall be, for the erection of 
forts," magazines, arsenals, dockyards, and other needful build- 
ings; and 

To make all laws*% which shall be necessary and proper for 
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carrying into execution the foregoing powers, and all other powers 
vested by this Constitution in the Government of the United States, 
or in any department or officer thereof. 

Section 9. The migration or importation of such persons as 
any of the States now existing shall think proper to admit, shall not 
be prohibited by the Congress prior to the year one thousand eight 
hundred and eight, but a tax or duty may be imposed on such im- 
portation, not exceeding ten dollars for each person. 

The privilege of the writ of habeas corpus shall not be suspended, 
unless when in cases of rebellion or invasion the public safety may 
require it. 

No bill of attainder or !?* ex post facto law shall be passed. 

No capitation, or other direct tax, shall be laid, unless in pro- 
portion to the census or enumeration hereinbefore directed to be 
taken. 

No tax or duty shall be laid on articles exported from any State. 

No preference shall be given by any regulation of commerce or 
revenue to the ports of one State over those of another; nor shall 
vessels bound to, or from, one State be obliged to enter, clear, or 
pay duties in another. 

No money shall be drawn from the Treasury, but in consequence 
of appropriations made by law; and a regular statement and 
account of the receipts and the expenditures of all public money 
shall be published from time to time. 

No title of nobility *% shall be granted by the United States; 
and no person holding any office of profit or trust under them shall, 
without the consent of the Congress, accept!?* of any present, 
emolument, office, or title, of any kind whatever, from any king, 
prince, or foreign state. 

SECTION 10. No State shall enter into any treaty,!” alliance, 
or confederation; grant letters of marque or reprisal ; 198 coin money ; 
emit bills of credit; make any thing but gold and silver coin a 
tender in payment of debts; pass any bill of attainder,'% ex post 
facto law, or law impairing the obligation of contracts, or grant any 
title of nobility. 

No State shall, without the consent of the Congress, lay any 
imposts or duties "° on imports or exports, except what may be 
absolutely necessary for executing its inspection laws; and the net 
produce of all duties and imposts, laid by any State on imports or 
exports, shall be for the use of the Treasury of the United States; 
and all such laws shall be subject to the revision and control of the 
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No State shall, without the consent of the Congress, lay any duty 
of tonnage, keep troops or ship of war in time of peace,!™ enter 
into any agreement or compact with another State,"? or with a 
foreign power,'** or engage in war,"* unless actually invaded, or in 
such imminent danger as will not admit of delay.!!5 


ARTICLE II 


SECTION 1. The executive power 116 shall be vested in a Presi- 
dent 117 of the United States of America. He shall hold his office 
during the term of four years, and together with the Vice-Presi- 
dent," chosen for the same term,!!? be elected as follows: 

Each State shall appoint, in such manner as the legislature thereof 
may direct, a number of electors, equal to the whole number of 
Senators and Representatives to which the State may be entitled 
in the Congress ; but no Senator or Representative, or person holding 
an office of trust or profit under the United States, shall be ap- 
pointed an elector. 

The electors shall meet in their respective States, and vote by 
ballot for two persons, of whom one at least shall not be an in- 
habitant of the same State with themselves. And they shall make 
a list of all the persons voted for, and of the number of votes for 
each; which list they shall sign and certify, and transmit sealed to 
the seat of the Government of the United States, directed to the 
President of the Senate. The President of the Senate shall, in the 
presence of the Senate and the House of Representatives, open all 
the certificates, and the votes shall then be counted. The person 
having the greatest number of votes shall be the President, 1f such 
number be a majority of the whole number of electors appointed ; 
and if there be more than one who have such majority and have an 
equal number of votes, then the House of Representatives shall 
immediately choose by ballot one of them for President; and if no 
person have a majority, then from the five highest on the list the 
said House shall in like manner choose the President. But in 
choosing the President, the votes shall be taken by States, the 
representation. from each State having one vote; a quorum for 
this purpose shall consist of a member or members from two- 
thirds of the States, and a majority of all the States shall be neces- 
sary to a choice. In every case, after the choice of the President, 
the person having the greatest number of votes of the electors shall 
be the Vice-President; but if there should remain two or more who 
have equal votes, the Senate shall choose from them, by ballot, the 
Vice-President. 
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The Congress may determine the time of choosing the electors, 
and the day on which they shall give their votes; which day shall be 
the same throughout the United States. 

No person except a natural-born citizen, or a citizen of the United 
States at the time of the adoption of this Constitution, shall be 
eligible to the office of President; neither shall any person be 
eligible to that office who shall not have attained the age of thirty- 
five years, and been fourteen years a resident within the United 
States. 

In case of the removal 1? of the President from office, or of his 
death,!?! resignation," or inability to discharge the powers and 
duties of the said office, the same shall devolve on the Vice-Presi- 
dent,7? and the Congress may *?* by law provide 125 for the case 
of removal, death, resignation, or inability, both of the President or 
Vice-President, declaring what officer shall then act as President, 
and such officer shall act accordingly until the disability be removed, 
or a President shall be elected. 

The President shall, at stated times, receive for his services a 
compensation, which shall neither be increased nor diminished 
during the period for which he shall have been elected, and he 
shall not receive within that period any other emolument from the 
United States, or any of them. 

Before he enter on the execution of his office, he shall take the 
following oath 126 or affirmation: 

“I do solemnly swear (or affirm) that I will faithfully execute 
the office of President of the United States, and will, to the best of 
my ability, preserve, protect, and defend the Constitution of the 
United States.” 

SECTION 2. The President shall be commander-in-chief 127 of 
the army and navy *? of the United States, and of the militia 12° of 
the several States, when called into the actual service of the United 
States; he may require the opinion, in writing, of the principal 
officer in each of the executive departments, upon any subject relat- 
ing to the duties of their respective offices, and he shall have power 
to grant reprieves 150 and pardons ** for offences against the United 
States, except in cases of impeachment.!?? 

He shall have power, by and with the advice and consent of the 
Senate,'** to make treaties,?* provided two-thirds of the Senators 
present concur ; and he shall nominate,'** and by and with the advice 
and consent **° of the Senate, shall appoint ambassadors," other 
public ministers and consuls, judges 158 of the Supreme Court, and 
all other officers 189 of the United States, whose appointments are 
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not herein otherwise provided for, and which shall be established by 
law; but the Congress may by law vest the appointment of such 
inferior officers, as they think proper, in the President alone, in the 
courts of laws, or in the heads of departments. 

The President shall have power to fill up all vacancies 19 that 
may happen during the recess of the Senate, by granting commis- 
sions which shall expire at the end of their next session. 

SECTION 3. He shall from time to time give to the Congress 
information !* of the state of the Union, and recommend to their 
consideration such measures as he shall judge necessary and ex- 
pedient;** he may, on extraordinary occasions,!*? convene 144 both 
houses, or either of them, and in case of disagreement between them, 
with respect to the time of adjournment, he may adjourn 145 them 
to such time as he shall think proper; he shall receive ambassadors 
and other public ministers ; he shall take care that the laws be faith- 
fully executed,! and shall commission all the officers of the 
United States.** 

Section 4. The President, Vice-President, and all civil officers 
of the United States, shall be removed from office on impeachment 
for, and conviction of, treason, bribery, or other high crimes and 
misdemeanours. 


ARTICLE III 


SECTION 1. The judicial power **% of the United States shall be 
vested in one Supreme Court, and in such inferior courts as the 
Congress 149 may from time to time ordain and establish. The 
judges, both of the Supreme and inferior courts, shall hold their 
offices during good behavior,'*” and shall, at stated times, receive 
for their services a compensation," which shall not be diminished 
during their continuance in office. 

SECTION 2. The judicial power shall extend to all cases, in law 
and equity, arising under this Constitution, the laws of the United 
States, and treaties made, or which shall be made, under their 
authority; to ali cases affecting ambassadors, other public ministers, 
and consuls; to all cases of admiralty and maritime jurisdiction ; 
to controversies to which the United States shall be a party; '°* to 
controversies between two or more States; 153 between a State and 
citizens of another State; 154 between citizens of different States °° 
— between citizens of the same State claiming lands under grants of 
different States, and between a State, or the citizens thereof, and 
foreign states,!5? citizens, or subjects. 

In all cases affecting ambassadors, other public ministers and 
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consuls, and those in which a State shall be a party, the Supreme 
Court shall have original jurisdiction. In all the other cases before 
mentioned, the Supreme Courts shall have appellate jurisdiction, both 
as to law and fact, with such exception, and under such regulations 
as the Congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be 
by jury; 7 and such trial shall be held in the State where the said 
crimes shall have been committed; but when not committed within 
any State, the trial shall be at such place or places as the Congress 
may by law have directed. 

SECTION 3. Treason against the United States shall consist only 
in levying war against them, or in adhering to their enemies, giving 
them aid and comfort. No person shall be convicted of treason 
unless on the testimony of two witnesses to the same overt act, or 
on confession in open court. 

The Congress shall have power to declare the punishment of 
treason, but no attainder of treason shall work corruption of blood, 
or forfeiture except during the life or the person attainted. 


ARTICLE IV 


SECTION 1. Full faith and credit shall be given in each State 
to the public acts, records, and judicial proceedings of every other 
State. And the Congress may by general laws prescribe the 
manner in which such acts, records, and proceedings shall be proved, 
and the effect thereof. 

SECTION 2. The citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several States.!5? 

A person charged in any State with treason, felony, or other 
crime, who shall flee from justice and be found in another State, 
shall, on demand of the executive authority of the State from which 
he fled, be delivered up,'* to be removed to the State having jurisdic- 
tion of the crime. 

No person held to service or labor in any State, under the laws 
thereof, escaping into another, shall, in consequence of any law or 
regulation therein, be discharged from such service or labor, but 
shall be delivered up ** on claim of the party to whom such service 
or labor may be due. 

SECTION 3. New States may be admitted 192 by the Congress 
into this Union; but no new State shall be formed or erected within 
the jurisdiction of any other State; 193 nor any State be formed by 
the junction of two or more States, or parts of States, without the 
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consent of the legislatures of the States concerned as well as of the 
Congress. 

The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory !9* or other 
property belonging to the United States; and nothing in this Con- 
stitution shall be so construed as to prejudice any claims of the 
United States, or of any particular State. 

SECTION 4. The United States shall guarantee to every State 
in this Union a republican form of government, and shall protect 165 
each of them against invasion; 199 and on application of the legis- 
lature, or of the executive (when the legislature cannot be convened), 
against domestic violence." 


ARTICLE V 


The Congress, whenever two-thirds of both houses shall deem 
it necessary, shall propose amendments to this Constitution, or on 
the application of the legislatures of two-thirds of the several 
States, shall call a convention for proposing amendments, which, 
in either case, shall be valid, to all intents and purposes, as part of 
this Constitution, when ratified by the legislatures 198 of three- 
fourths 199 of the several States, or by conventions in three-fourths 
thereof, as the one or the other mode of ratification may be proposed 
by the Congress; provided that no amendments which may be made 
prior to the year one thousand eight hundred and eight shall in any 
manner affect the first and fourth clauses in the ninth section of the 
first article; and that no State, without its consent, shall be deprived 
of its equal suffrage in the Senate. 


ARTICLE VI 


All debts contracted and engagements entered into, before the 
adoption of this Constitution, shall be as valid against the United 
States under this Constitution as under the Confederation." 

This Constitution, and the laws 172 of the United States which 
shall be made in pursuance thereof, and all treaties made, or which 
shall be made, under the authority of the United States, shall be the 
supreme law of the land; and the judges in every State shall be 
bound thereby; anything in the constitution or laws of any State 
to the contrary notwithstanding. 

The Senators and Representatives before mentioned, and the mem- 
bers of the several States legislatures, and all executive and judicial 
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officers, both of the United States and of the several States, shall be 
bound by oath 173 or affirmation to support this Constitution; but 
no religious test 17* shall ever be required as a qualification to any 
office or public trust under the United States. 


ARTICLE VII 


The ratification of the conventions of nine States shall be 
sufficient for the establishment of this Constitution between the 
States so ratifying the same. 

Done in Convention by the unanimous consent of the States 
present,* the Seventeenth day of September, in the year of our 
Lord 1787, and of the Independence of the United States of America 
the Twelfth. 

IN WITNESS whereof we have hereunto subscribed our names! 

С° WASHINGTON 
Presidt. and Deputy from Virginia. 


New Hampshire—John Langdon, Nicholas Gilman. Massachu- 
setts— Nathaniel Gorham, Rufus King. Connecticut—Wm. Saml. 
Johnson, Roger Sherman. New York—Alexander Hamilton. New 
Jersey—Wil. Livingston, Wm. Patterson, David Brearley, Jona. 
Dayton. Pennsylvania—B. Franklin, Thos. Fitzsimons, Thomas 
Mifflin, Jared Ingersoll, Robt. Morris, James Wilson, Geo. Clymer, 
Gouv. Morris. Delaware—Geo. Read, Richard Bassett, Gunning 
Bedford, Jun., Jaco. Brown, John Dickinson. Maryland—James 
M'Henry, Dan. Carroll, Dan. Jenifer, of St. Thomas. Virginia— 
John Blair, James Madison, Jun. North Carolina—W m. Blount, 
Hugh Williamson, Rich'd. Dobbs Speight. South Carolina—J. 
Rutledge, Charles Pinckney, Charles Cotesworth Pinckney, Pierce 
Butler. Georgia—William Few, Abr. Baldwin. 


Attest: WILLIAM JACKSON, Secretary. 


* Rhode Island was not represented. Several of the delegates had left 
the Convention before it concluded its labors, and some others who remained 
refused to sign. In all, 65 delegates had been appointed, 55 attended, 39 
signed. 

The first ratification was that of Delaware, Dec. 7, 1787; the ninth 
(bringing the Constitution into force) that of New Hampshire June 21, 
1788; the last, that of Rhode Island, May 29, 179o. 
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NOTES REFERRED TO FROM THE TEXT 
OF THE CONSTITUTION 


*Letter of Jno. Dickinson for Annapolis Convention, Sept. 14, 1786. 

Articles of Confederation of the New England Colonies (“One”) 1643.— 
Preamble. 

Fundamental Orders of Connecticut—1638—Preamble. 

Robert Livingston's Plan—“One Form of Government” 1701. 

Coxe's Plan—“United”—1722. 

Lords of Trade Plan—1754. 


? Galloway’s Plan—1774. 


3 Penn.— 1696. 
“For our better ordering”—Plymouth—1620. 


* Articles of Confederation М. E. Colonies—Art. II.—1643. 

Articles of Confederation U. S. А. Art. 4--1778--“Еог our better preserva- 
tion"—Plymouth 1620. 

Lords of Trade Plan—1754. 


5 Articles of Confederation of N. E. Colonies—Art. II.—1643. 

Articles of Confederation of U. S. A.—Art. 3—1778. 

“Of the Gospel”—Articles of Confederation of the N. E. Colonies—Ar rt. 
II.—1643. 

Articles of Confederation—U. S. A.—Art. 3—1778. 

Coxe’s Plan—1722. 

Galloway’s Plan—1754. 

7 Articles of Confederation—Art. 1—1778. 

“The United Colonies of New England”—Articles of Confederation of 
New England Colonies—Art. I.—1643. 


8 Galloway's Plan—1774 (“under which government each Colony shall 
retain its present Constitution and powers of regulating and governing its 
own internal police in all cases whatsoever.”) 

Const. N. Y.—1777—Art. II. 

Const. Mass.—1780—ch. I. 

Const. N. H.—1784. 

Const. N. J.—1776. 

Const. N. C.—1776—Art. 1. 

Const. S. C.—1778—Art. II. 

Const. Ga.—1777—Art. I. 

Plymouth Pilgrims’ Agreement—1620. 


° Penn—1696.° 

Const. Mass. 1780—ch. 1.—“General Court.” 
Const. N. С. 1776—Art. IV.—“General Assembly.” 
Const. 5. C. 1778—Art. П.-“Сепега! Assembly." 
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? Const. М. Y. 1777—Art. П. 
Const. Virginia—1776. 
Const. Mass.—1780. 

Const. N. H.—1784. 

Const. N. C.—1776—Art. I. 
Const. S. C. 1778—Art. II. 


H “General Assembly"—Charter R. 1.—1663. 

Const. N. C.—1776—Art. 1.—“House of Commons.” 
Const. N. H.—1784. 

Const. Mass.—1780. 

Const. S. C.—1778—Art. II. 


2 Articles of Confederation—A rt. 5—1778—“3 years. 


* Const. Mass.—1780. 

Const. N. J.—1776.—Art. IV. 
Const. М. H.—1784. 

Charter Conn.—1662. 
Charter R. 1.—1663. 
Practiced in Mass.—1634. 


» 


1 Coxe's Plan—1722. 

Lords of Trade—1754. 

Galloway—1774. 

Penn—1696. 

Albany—1754—Representation based on amount of tax. 
Charter R. 1.—1663. 


"Lords of Trade, “Trade, wealth and revenue”—1754. 
“Lords of Trade Plan—1754. 

* Const. Pa.—1776—Sec. 19. 

* Const. of Pa.—1776—Sec. 19 (Qualified.) 


? Galloway—1774. 
Albany—1754. 

Const. N. Y.—1777. 

Const. Pa.—1776—Sec. 9. 
Const. Va.—1776. 

Const. Mass—1780—ch. I. 
Const. 17. J.—1776—Art. У. 
Const. “sa.—1777—Art. УП. 
Const. N. H.—1784. 

? Const. Pa.—1776—Sec. 9. 
Const. Va.—1776. 

Const. Mass.—1780—Ch. I. 
Const. N. 1 --1776—Art. V. 


Const. S. 1778—Sec. XVIII. 
Const. Ga :77—Art. VII. 
2 Const. N. .—1777—Art. XXXIII. 


Const. Ра.--т7-2--бесв. 9 & 22 (for mal administration). 


Const. Va- 6. 
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Charter Mass.—1629 (in general court). 
Const. Mass.—1780—ch. 1. 

Const. 5. C.—1778—Sec. XXIII. 

2 Coxe's Plan—1722. 

Penn—1696. 

Albany— (“not less than two")—1:754. 
Articles of Confederation—“Not less”—1778. 
? Lords of Trade—1754. 

Penn—1696. 

Albany—1754. 

Articles of Confederation—1778—Art. 5. 

2% Coxe's Plan—1722. 

Peters—1754. 

Galloway—1774. 

Albany—1754. 

Articles of Confederation—1778—Art. 5. 

2 «5 years"—Galloway—1774. 

“3 years”—Albany—1754. 

“3 years”—Articles of Confederation—1778—Art. 5. 
? Coxe—1722. 


* Const. М. Y.—1777—Art. XI. 


Const. Va.—1776. 
ist Frame of Government for Pennsylvania—Penn—1683—Art. III. 
2nd Frame of Government for Pennsylvania—Penn—1683—Art. П. 


2 Albany—1754. 

2 Const. N. Y.—1777—Art. XX. “Lieutenant Governor.” 
Const. Pa.—1776—Sec. 19. 

% Const. N. Y.—1777—Art. XX. 

* Const. М. Y.—1777—Art. XX. 

? Const. N. Y.—1777—Art. XX. 

8 Const. S. C.—17783—Sec. XVIII. 


3 Const. М. Y.—1777—Art. XXXIII “in the Assembly.” 


Const. Pa.—1776—Sec. 20. 

Charter Mass.—1629 (in general court). 

Const. Mass.—1780—Sec. 2. 

Const. S. C.—1778—Sec. XXIV—Senate and judiciary. 


Const. N. H.—1784. 

3 Const. N. Y.—1777—Art. XXXII. 

Const. Mass.—1780—ch. 1. 

Const. S. C.—1778—Sec. ХХП. 

Const. N. H.—1784. 

% Const. N. Y.—1777—Art. XXXIII. 

Const. S. C.—1778—8Sec. XXIII. 

" Const. М. Y.—1777—Art. XXXIII—Exact words, substituting “United 


States." 
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Const. Mass.—1780—Sec. 2—Exact words. 
Const. N. H.—1784—Exact words. 


8 Const. N. Y.—1777—Art. XXXIII—Language practically identical. 
Const. Mass.—1780—Sec. 2—Same words. 
Const. N. H.—1784—Exact words. 


® Articles of Confederation U. S. A.—1778—Art. 5. 
Coxe's Plan—1722. 


? Galloway—1774. 

Peters— 1754. 

Penn— 1696. 

Albany—1754. 

Articles of Confederation—1778—Art. 5. 
Const. М. Y.—1777—Art. II. 

Const. Mass.—1780—ch. I. 


= Const. N. Y.—1777—Art. IX. € XII. 
Const. N. H.—1784. 

Const. Pa.—1776—Sec. 9. 

Const. Mass.—1780—ch. I—Same words. 
Const. N. J.—1776—Art. V. 

Const. Ga.—1777. 

Pa. Charter of Privileges—1701—Art. II. 
“Const. N. Y.—1777—Art. IX € XII. 


* Const. Mass.—1780—ch. I. 
Const. Ga.—1777—Art. VII. 


“Const. Pa.—1776—Sec. 9. 


^ Articles of Confederation—Art. 9. 
Const. N. H.—1784. 
Const. Pa.—1776—Sec. 14. 


? Articles of Confederation—Art. 9. 
* Articles of Confederation—Art. 9—nearly identical language. 
4 Articles of Confederation—Art. 9—nearly identical language. 


? Const. N. Y.—1777—Art. XIV. 
Const. S. C.—1778—Sec. XVII. 


% Const. N. Y.—1777—Art. XIV. 
Const. Mass.—1780—ch. I.—“2 days.” 
Const. S. C.—1778—Sec. XVII. “3 days.” 


= Albany—1754. 
Each state supporting its own—Articles of Confederation—1778—Art. 5. 


? Articles of Confederation U. S. A.—Art. s. 
Const. Mass.—1780—ch. I. 
Const. N. H.—1784—(not exact). 


5 Albany—1754. 
Articles of Confederation—1778—A rt. 5. 


[238] 


OF THE UNITED STATES OF AMERICA 


% Articles of Confederation—1778—Art. 5. 


® Const. Va.—1776 (“АП laws”). 
Const. Mass.—1780—ch. I. 
Const. N. J.—1776—Art. VI. 
Const. S. C.—1778—Sec. XVI. 
Const. N. H.—1784—same words. 


* Const. Va.—1776. 

Const. Mass.—1780—ch. I.—same words. 

Const. N. J.—1776—Art. VI. 

Const. S. C—1778—Sec. XVI, “shall not be amended by Senate, but may 
be rejected." 

Const. N. H.—1784—same words. 


" Const. Va.—1776—“wholly approved or rejected." 
Const. Mass.—1780—ch. I.—same words. 
Const. N. H.—1784—same words. 


5 Const. Mass.—1780—ch. I. 


% Galloway—1774. 
Albany—1754. 
Const. Mass.—1780—ch. I. 


© Coxe's Plan—1722. 

Const. N. Y.—1777—Art. III (power in special council—practically same 
language). 

Const. Mass.—-1780—ch. I.—same language. 


* Const. М. Y.—1777. 
Const. Mass.—1780—ch. I. 


* Const. N. Y.—1777. 
Const. Mass.—1780—ch. I. 


% Const. Mass.—1780—ch. I.—same language. 


* Const. М. Y.—ı777— Art. IIL—practically same language. 
Const. Mass.—1780—ch. I.—same language. 


% Const. N. Y.—1777—Art. III. 
Const. Mass.—1780—ch. I.—same words. 


@ Const. N. Y.—1777—Art. III. 
Const. Mass. —ı780—ch. I. 


* Const. N. Y.— 1777. 
Const. Mass.—1780—ch. I. 


% Const. М. Y.—1777—Art. III. 


% Const. N. Y.—1777. 
Const. Mass.—1780—ch. I. 


? Const. Mass.—1780—ch: I.—same language. 


™ Const. N. Y.—1777. 
Const. Mass.—1780—ch. I (“5 days”). 
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™ Const. N. Y.—1777—Art. III. 


18 Const. N. Y.—1777. 
Const. Mass.—1780—ch. I. 


™ Coxe—1722. 


“Lords of Trade—1754. 

Сохе— 1722. 

Articles of Confederation—Art. 8—1778—“for the common defence.” 
Articles of Confederation—Art. 9—1778—“for the service of the U. S." 
Const. Mass.—1780—ch. 1. 


"® Peters—“on such things as are in general use”—1754. 
Albany—1754—“to lay and levy such general duties, imports and excises.” 
Const. Mass.—1780—ch. I. 


" Albany—1754. 
Const. Mass.—1780—ch. I. 


79 Peters—1754. 

Lords of Trade—1754. 

Сохе— 1722. 

Репп—1696. 

Albany—17 54. 

Articles of Confederation—1778—Art. 8. 
Charter Mass.—1629—(in General Court). 


? Lords of Trade—1754. 
Penn—1696—“Public Tranquillity.” 
Articles of Confederation—Art. 8. 

Charter Mass.—1629—(in General Court). 


* Lords of Trade—1754. 

Articles of Confederation—1778—Art. 9. 

= Penn—1696. 

Albany—1754—“Trade on the ocean." 

? Penn—1696. 

Albany—1754—“Trade on the . . . lakes or great rivers.” 

S Peters—1754. 

Lords of Trade—1754. 

Albany—1754. 

Articles of Confederation— Art. 9—“affairs of.” 

Charter R. 1.—1663—“to the makinge of purchases of the native Indians, 
as to them shall seem meete.” 

8 Const. М. Y.—1777—Art. XLII. 


* Articles of Confederation—Art. 9—“unless nine states assent to the 
same.” 


" Articles of Confederation—Art. 9—“unless nine states assent to the 
same.” 


* Articles of Confederation—Art. 9. 
® Articles of Confederation—Art. 9. 
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® Articles of Confederation—Art. 9—by construction of “from one state 
to another.” 


% Const. Mass.—1780—Ch. I, Sec. I, 3. 


“ Albany—1754—To “protect the trade on the ocean, lakes and great 
rivers.” 
Articles of Confederation—1778—Art. 9. 


% Coxe—1722. 

Albany—1754—power in President-General “by and with the advice and 
consent of” Council General. 

Articles of Confederation—1778—Art. 8—“unless nine states assent to the 
same.” 


9 Articles of Confederation—1778—Art. 9—‘“unless nine states assent 
to the same.” 


* Articles of Confederation—1778—Art. 9. 
“Lords of Trade—1754. 

Peters—1754. 

Сохе— 1722. 


Albany—1754. 
Articles of Confederation—Art. g—“unless nine states assent to the same.” 


% Peters—1754. 
Albany—1754. 
Articles of Confederation—Art. y—“unless nine states assent to the same.” 


97 Articles of Confederation—Art. 9-—same words. 
° Articles of Confederation—1778—Arts. 6-7-8. 


® Lords of Trade—1754. 

Coxe—1722. 

Charter Mass.—1629. 

Lords of Trade—1754. 

201 Articles of Confederation U. S. A.—Art. 7. 


2 Lords of Trade—1754. 
Peters—1754. 


1% Coxe—1722. 

Galloway—1774. 

Albany—1754. 

Const. Pa.—1776—Sec. 9. 

Charter Mass.—1629—(“for the good and welfare”). 
Const. Mass.—1780—Ch. I. 

Charter R. 1—1663. 

Plymouth—-1620. 


2% Const. N. Y.—1777—Art. XLI. 
105 Articles of Confederation U. S. A.—Art. 6—par. 1. 
19% Articles of Confederation U. S. A.—Art. 6—same wording. 


39 Articles of Confederation U. S. A.—Art. 6. 
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18 Articles of Confederation U. S. A.—Art. 6.—par. 5 (qualified). 
19 Const. М. Y.—1777—Art. XLI. 
19 Articles of Confederation U. S. A.—Art. 6—par. 3 (qualified). 


11 Articles of Confederation U. S. A.—Art. 6. 

12 Articles of Confederation U. S. A.—1778—A rt. 6. 

48 Articles of Confederation—1778—Art. 6. 

74 Articles of Confederation—1778—Art. 6. 

"5 Articles of Confederation—1778—Art. 6—same wording. 
4° Galloway—1774. 

Albany—1754. 

Const. N. Y.—1777—Art. XVII. 


Const. Pa.—1776—Sec. 3. 
Const. Ga.—1777—Art. I. 


17 “Governor General"—Coxe—1722. 

“President General”—Galloway—1774. 

Albany—”President General"—1754. 

Const. Pa.—1776—Sec. 3. 

Const. Va.—1776—(Gov. with advice of Council of State chosen by Gen- 
eral Assembly on joint ballot). 

Const. Mass.—1780—ch. II (single executive). 

Const. N. H.— 1784 —“ President.’ 


T$ Const. N. Y.—1777—Art. XX,— “Lieutenant Governor.” 
Const. Pa.—1776—Sec. 19. 


19 Const. М. Y.—1777—Art. XX. 
Const. Pa.—1776—Sec. 19. 


29 Const, М. Y.—1777—Art. XX. 
1: Const. М. Y.—1777. 
72 Const. N. Y.—1777. 


*2 Const. М. Y.—1777 (Lieutenant Governor). 
Const. Ga.—1777—Art. XXIX. 


™ Const. Ga.—1777— (Senate”). 
5 Const. Ga.—1777. 
76 Const. Ga.—1777—Art. XXIV. 


Const. Pa.—1776—Sec. 40. 

Const. Mass.—1780—ch. VI. 

™ Lords of Trade—1754. 
Penn.—1696. 

Const. N. Y.—1777—Art. XVIII. 
Const. Pa.—1777—Sec. 20. 
Const. Mass.—1780—ch. II. 
Const. Ga.—1777—Art. XXXIII. 


28 Const. N. Y.—1777—Art. XVIII. 


[242] 


OF THE UNITED STATES OF AMERICA 


Const. Mass.—1780—ch. II. 
Const. Ga.—1777—Art. XXXIII. 


Lords of Trade—1754. 
Const. Mass.—1780—ch. II. 


* Const. Pa.—1776—Sec. 20 (Executive power shall). 
Const. N. Y.—1777—Art. XVIII. 
Const. Va.—1776—(qualified). 


* Const. N. Y.—1777—Art. XVIII (qualified). 

Const. Pa.—1776—Sec. 20— (Executive power shall—i.e. President and 
Council). 

Const. Va.—1776—(qualified). 

Charter Mass.—1629—(In General Court). 

Const. Mass.—1780—ch. II. (“by and with advice and consent of council"). 


22 Const. Pa.—1776—Sec. 20. 
Const. Va.—1776. 
Const. Mass.—1780—ch. II. 


7? Galloway—1774. 
Albany—1754. 


28 Articles of Confederation—Art. 9.—power in Congress. 
Const. 5. C.—1778—Sec. XXXIII. 


25 Const. Mass.—1780—ch. II. 


3% Galloway—1774. 
Coxe—1722. 

Const. Pa.—1776—Sec. 20. 
Const. Mass.—1780—ch. II. 


17 Articles of Confederation—Art. 9.—power in Congress. 


18 Const. Pa.—1776—Sec. 20. 

Const. Mass.—1780—ch. П. 

19 Albany—1754—vice-versa—i.e. appointed by Council General and ap- 
proved by President General. 

Articles of Confederation—Art. 9—power in Congress. 

Const. Pa.—1776—Sec. 20. 

1% Const. Pa.—1776—Art. 20—“with the council." 

Const. Va.—1776—“with the advice of the Privy Council.” 

Const. Ga.—1777—Art. XXI. 

14 Const. М. Y.—1777—Art. XIX. 

Const. Ga.—1777—Art. XXXII. 

12 Const. Pa.—1776—Sec. 20—the executive (ie. President and Council) 
power shall — 

мз Const. N. Y.—1777—Art. XVIII. 

Const. Va.—1776—"'when necessary” qualified. 

Const. Ga.—1777—Art. XX. 


м Galloway—1754. 
Albany—1754. 
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Const. Pa.—1777—Sec. 20--Ехесшіуе power [President and Council] 


shall. 
Const. Va.—1776. 
Const. Ga.—1777—Art. XX. 


“5 Albany—1754. 
Const. N. Y.—1777—Art. XVIII. 


3% Albany—ı754. 
Const. N. Y.—1777—Art. XIX—same wording. 
Const. Pa.—1776—Sec. 20—Executive Power [President and Council] 


shall—same wording. 
V! Const. М. Y.—1777—Art. XXIV.—“military officers." 
Const. Va.—1776. 
Const. Ga.—1777—Art. XXI. 
19 Const, Ga.—1777—Art. I. 


ма Const. Mass.—1780—ch. I. 
Charter R. 1.—1663. 


!? Const. Va.—1776. 
Const. Mass.—1780—ch. III. 
Charter К. I.—1663. 


+ Const. Pa.—1776—Sec. 23. 
Const. Va.—1776. 
Const. Mass.—1780—ch. III. 


12 Galloway—1774. 


1% Galloway—1774. 
Articles of Confederation—1778—Art. 9—jurisdiction in Congress. 


15 Репп—1696. 
Galloway—1774. 


1 Penn—1696. 
Articles of Confederation—1778—Art. 9. 


19 Galloway—1774. 


2% Const. №. Y.—1777—Art. XLI. 
Const. Pa.—1776—Sec. 25. 


1% Articles of Confederation—1778—Art. 4—same wording. 
1 Articles of Confederation U. S. A.—1778—Art. 4—same wording. 


1% Penn— 1696. 
Galloway—1774. 
Articles of Confederation—1778—Art. 4—(Practically same wording). 


12 Репп—1696. 
Galloway—1774. 


12 Ађапу—1754. 
Articles of New England Confederation—1643. 


1% Articles of Confederation of New England Colonies—1643. 
34 Albany—1754. 
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265 Lords of Trade—1754. 
Penn—1696. 


1 Lords of Trade—1754. 
Penn—1696. 


*7 Articles of Confederation—Art. 13. 

1% Articles of Confederation—Art. 13. 

19 Articles of Confederation— Art. 13—“every state.” 

7? Articles of Confederation—Art. 12—practically. 

== Articles of Confederation— Art. 13—“inviolably preserved." 
7? Articles of Confederation—Art. 13—“inviolably preserved.” 


18 Const. Pa.—1776—Sec. то and Sec. 40. 
Charter Mass.—1629. 
Charter К. 1.—1663. 


"t Const. М. Y.—1777—Art. XXXVIII. 
Const. Pa.—1776—Sec. 10. 
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LIST OF CITATIONS 


Segregated from the text and corresponding to reference numbers 
in the text. 


1 William Bradford, History of Plymouth. 

? William Bradford, History of Plymouth. 

®Ben Perley Poore, Charters and Constitutions; Grahame, I, 45. 

* Every member did not sign it. About 40 out of more than roo did sign. 

Story, 1,28 

* Grahame, Colonial History. 

“Bancroft, Il, 462. 

8 Bancroft, І, 322. 

? George Randolph Tucker, Const. U. S., I, 190. The same law was passed 
in Maryland in 1650, in Massachusetts in 1661, and in Rhode Island in 1663. 

* Ben Perley Poore, II, 1890. 

"6 A. € E. Encyc. 

2 Cyc. 

?* Ben Perley Poore, II, 1898. 

* Ben Perley Poore, I, 936. 

? Ben Perley Poore. 

? Records Mass. Bay Colony. 

" Ben Perley Poore, I, 932. 

1 George Randolph Tucker, І, 186. 

? Story, I, 19; Bancroft, I, 196; Scott, Constitutional Liberty, 47. 

? Bancroft, I, 196; Scott, Constitutional Liberty, 47. 

A Story, 1223: 

2 Bancroft, Il, 425. 

* Maryland enjoyed a representative assembly in 1639, both houses sitting 
together, and enjoyed further the distinction of being the only colony in 
which, by full royal authority and consent, the laws enacted by its legisla- 
ture and signed by the proprietary, were in full force and effect. Neither 
the crown nor a non-resident board of governors had a veto over its pro- 
ceedings. 

? Grahame I, 169. 

% Story I, 39. 

Бр 227 

* Bancroft І, 406. 

7 Bancroft І, 432-3. 
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* Grahame I, 195. 

? Records Mass. Bay Colony. 

? Records Mass. Bay Colony. 

* Bancroft І, 406. 

8 Bancroft І, 404. 

* Crafts, Vol. I, pg. 299. 

% Records of the Colony of Rhode Island and Providence Plantations in 


New England, Providence, R. L, 1856, I, 112; Bancroft I, 395; Hayden & 
Vincent. 


® Bancroft I, 393. 

8 Story I, 62. 

87 Story I, 62, 69. 

* American Commonwealth, N. Y. 1888, vol. 1, p. 414, note. 

? Ben Perley Poore, I, 249; see Hazen & Vincent constitution, p. 11. 
? Sec. 9, Ben Perley Poore, I, 251. 

“ Art. 1, sec. 5. 

2 Art. IO: 

“Including also the colony of New Haven (Hollister, History of Conn. 
212): 

“Ben Perley Poore, I, 255. 

Bancroft I, 420. 

# Woodrow Wilson, Hist. 1, 170. 

* Hazard, State Papers, vol. II. 

* See Hazard. 

% ante, p. 22. 

"p. 53. 

=U. 8. Constitution Art. У. 

9 Art. т, Sec. 3. 

® Art. ті, sec. 2. 

% Arts. Confed., 1778, Art. 9. 

5 supra. 

5 Motley, Dutch Republic (1901), vol. III, pp. 19-59. 

" Various charters and incorporations of trading companies were granted 


and some sporadic attempts at settlement in several regions were made 
under authority of governments other than England, but as none of them 
except the Dutch in New York were successful, they left little or no im- 
pression on our laws. Among these attempts at settlement for purposes 
of trade might be mentioned the movement under authority of the Swedish 
Crown, which landed in 1638, in what is now Delaware. The Swedish 
Company which developed the enterprise was reorganized a few years 
later, passed through several subsequent phases of existence and finally 
succumbed to the more vigorous and expanding development of the Dutch, 
they, in turn, to be overcome by the British. 


% Ben Perley Poore, II, 1382. 

? Ben Perley Poore, II, 1383. 

* Ben Perley Poore, II, 1390. 

б Story оп the Constitution, I, 94. 
@ Ben Perley Poore, II, 1397. 

% Story I, 93. 

% Story I, 93. 
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6 Story I, 94. 

“ Ben Perley Рооге, I, 373. 

*  ibid.—369. 

® Story I, 97. 

% Story I, 52; Grahame I, 181; Bancroft I, 339. 

? Story I, 52. 

T Bancroft II, 113; Grahame I, 244. 

? Bancroft II, 113. 

“Ben Perley Poore II, 1275. 

“Ben Perley Poore I, 1277. 

"5 ante. 

“® Grahame I, 225. 

™ See U. S. Const. Art. I, sec. 2. 

“ Ben Perley Poore I, 942 et seg. 

™ Story I, 59. 

8 Ben Perley Poore, II, 1594. 

ibid. 

€ See ante. 

® ante. 

** Ben Perley Poore, II, 1595. 

8 See ante. 

8 Ben Perley Poore, II, 1595 et seq. 

87 Scott, Constitutional Liberty, p. 69. 

8 Except for a short period preceeding the revolution of 1688 when Sir 
Edmund Andros, in 1686, assumed control of the colony under the orders 
of Chas. II (Story I, 63). 

Bancroft II, 313. 

9% Bancroft II, 315. 

% Bancroft II, 320. 

* Story I, 74. 

% Grahame I, 464. 

% ibid. 

% Grahame I, 485. 

% Grahame I, 473. 

?' Bancroft II, 356. 

9 Bancroft II, 356, Scott, Constitutional Liberty, p. 69. 

? Bancroft II, 357—Grahame I, 474. 

1% Grahame I, 477. 

w Grahame II, 478. 

2% Grahame I, 479. 

108 ante. 

34 Grahame І, 479. 

1% Ben Perley Poore, II, 1518. 

31° Ben Perley Poore, II, 1519. 

TU S. Const. Art. т, sec. 111. 

1% Ben Perley Poore, II, 1527 

1% Ben Perley Poore, II, 1535. 

7" Note the similarity in verbiage in U. S. Const. Art. 1, sec. 3. 

== Ben Perley Poore, II, 1538. 

Grahame I, 330-4. 

12 Grahame I, 309. 
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14 Grahame. 

** “Pio Christianam Religionem pariter et imperii nostri territoria dili- 
dandi," Ben Perley Poore, I, 811. 

56 Grahame I, 320. 

™ Ben Perley Poore, I, 817. 

?? Grahame I, 310. 

= Travels into North America, Peter Kalm, 1770, vol. 1, 264. 

™ Grahame I, 195. 

*2 Doc. Relating Col. Hist. of N. Y. III, 33. 

22 Bancroft, II, 446. 

12 Grahame II, 7. 

™ Different from plan of 1675, see ante, p. 105. 

2 ante. 

19 ante, p. 105. 

*' William Cobbert, Parliamentary History, V. 977: Dickerson, Am. 
Colonial Government p. 2. 

18 Carson, Hundredth Anniversary II, 449. 

?? Grahame II, 7. 

*° Grahame II, 9. 

31 ante, p. 109. 

Carson, Hundredth Anniversary. 

38 ante, p. 105. 

ATEOS 

35 Art. 1, sec. 8. 

1% Carson, Hundredth Anniversary. 

227 Documents Relating to the Colonial History of the State of New York, 
ТУ, 874. 

288 Such as the “Declaration of the Rights of the Colonists, as Men, Chris- 
tians and Citizens,” by James Otis. 

59 Hayden and Vincent, p. 12. 

1% Carson, Hundredth Anniversary, II, 460-464. 

20 ibid. 629. 

™ Bancroft, III, 47. 


18 “Carolana.” 
1% The “Absurdities and Inconveniences” referred to were the diversities 


in the colonial governments, and their lack of coordination. 

1 Coxe's “Carolana,” preface. 

% ante, p. 117. 

* Life and Times of Benj. Franklin, James Parton (Mason Bros.), 1865, 
I, 337. 

м8 Carson, Hundredth Anniversary, II, app., pp. 472-4. 

1% Note the use of the word “President.” S 

1% Until before the ratification of the 17th amendment in 1913. 

11 That is the first suggestion of expansive growth іл union in the history 
of America, 

12 Vice-President of the U. S. is President of the Senate. 

1% Carson, Hundredth Anniversary, II, app. 

1 Parton, Life and Times of Franklin, І, 336. 

15 Grahame, II, 403. 

19 See ante, 

1 See ante. 
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18 "The New York Convention of 1765 was not a governmental body. 

1% Proceedings of Continental Congress, Resolution of Oct. 14, 1774- 

ek. 

1% Session 1774, Letter to the Inhabitants of the Colonies. 

12 Force, American Archives, 4th Ser. I, 905. 

18 Note the recurrence of this provision in our Constitution. 

1% Once before in New England this sovereign attitude had been assumed. 
Money had been issued by the New England Confederation—see ante. 

15 Journals of Congress I, 106—July 8, 1775. 

1% Georgia Delegates seated September 13, 1775. 

1 Judge Story (I, Story’s Comm. 201) makes the statement that the Conti- 
nental Congress “exercised de facto and de jure a sovereign authority; not as 
the delegated agents of the governments de facto of the colonies, but in 
virtue of original powers derived from the people” to which exception is 
taken by Dr. Tucker. (I. Const. U. S. J. R. Tucker, 206 ef seg.) The 
argument of the contradictor is lengthy, interesting and, in its general 
conclusion, convincing; but, it is not necessary for us to become involved 
in detail with the controversy. Suffice it, for our purpose, to say that each 
colony, on its assumption of authority, erected a de facto government, 
which, upon uniting with the other de facto governments in general congress, 
established a general de facto government. That the government of 
each colony became a government de jure upon becoming de facto can 
hardly be admitted. The political principle that all powers are derived 
from the consent of the governed was not then generally accepted. It 
was a new theory. It was the bone of contention. At this late day, when 
that precept has permeated the whole civilized world and is generally 
accepted as true, we have no right to advert to the day of its birth, when 
it was new and unknown, and to declare that a state then proclaiming that 
principle set up a government de jure. Rather, the pre-existing, legally 
instituted, even though ineffectually continuing, government, the one there- 
tofore generally accepted, was the government de jure, and that new one 
the government de facto. And when the new central government was dele- 
gated certain powers by various de facto governments, when it derived its 
authority only from de facto governments, it could claim, at least until its 
right had been recognized, no higher standing than it had obtained from 
its sources. 

Von Holst goes farther than Judge Story and argues (Const. Hist. U. S., 
I, 23) that not only was Congress de facto and de jure sovereign but that 
the states had no de facto or de jure character. 'The position however is 
hard to reconcile with the actions of the colonies, separately and independ- 
ently of one another. Each political unit—each colony—through agents of 
its own choice decided for itself to separate from England, to abandon the 
form of government which was colonial, and to establish a government of 
its own. Each did so. Thereby each became an independent political unit 
de facto. 

44 Journals of Congress, I, 124—]uly 26, 1775. 

ДЫ Parton, Life and Times of Franklin, N. Y. 1865—II, со. 

Journals of Congress, I, 197— Dec. 4, 1775. 

** Journals of Congress, I, 339—Мау ro, 1776. 
?? Madison Papers, I, 16. 


** Journals of Congress, I, 369—June 11, 1776. 
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74 Madison Papers, I, 16. 

*5 Madison Papers, I, 16. 

7" Journals of Congress, I, 339--Мау 10, 1776—see ante, р. 159. 
* History of Connecticut, Hollister II, 510. 

1% As in New Hampshire. 

7? As in North Carolina. 

= U. S. Const. Art. I, sec. 5. 

SATE 54- 


2% South Carolina Constitution. 

™ Art. I, sec. 5. 

1% See ante. 

#7 Art. I, sec. 1. 

355 post, p. 176. 

#® Const. Maryland, 1776, Art. 15. 

* ante. 

7" ante. 

#2 Const. Penna. 1776, Art. 47. 

1% New Hampshire, Massachusetts, Maryland, Virginia, North Carolina, 
South Carolina. 

1% Delaware and Georgia, the latter with only one house. 

* Rhode Island, Connecticut, New York and New Jersey. 

1% Except in the case of New York, where that supervision was limited to 
appointments alone. 

27 There called the Privy Council. 

* ante. 

? See Records of Colony of Massachusetts Bay—Boston, 1853. 

2 The exception to the choice resting with some intervening body was 
New Jersey. Her constitution provided for a supreme court and inferior 
courts chosen by the legislature, but further provided that the Executive 
and upper house should act as a court of last resort. 

21 See Constitutions of New Hampshire and Massachusetts. 

22 Arts. of Confederation, Art. 2. 

2% Madison Papers, I, 16. 

2% Madison Papers, I, 27. 

25 Madison Papers, I, 32. 

2* Compare ante, p. 201. 

ATES 

2 Bancroft, Hist. Const. I, 164. 

= Article 13. 

75 Journals of Congress, III, 573—Feb. 3, 1781. 

21 Journals of Congress, IV, 190—et seg.—Apr. 18-30, 1873. 

22 Journals of Congress, IV, 39. 

22 Journals of Congress. 

2 Elliott, Biographical Story of Const.—p. 7. 

25 ante. 

7? See Journals of Congress and ante. 

21 Peletiah Webster, 1783, “A dissertation on the Political Union, etc.”— 
a suggestion for a parliamentary union, practically, with a Prime Minister, 

74 Bancroft Hist. U. S. Const. I, 89. 
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OF THE UNITED STATES OF AMERICA 


29 Bancroft Hist. of Const. I, 91. 

2 Bancroft Hist. of Const. I, 250. 

™ ibid. 

22 Elliotts Debates, I, 117. 

22 The Massachusetts Constitution declared: “Тһе Senate shall be a 
court with full authority to hear and determine all impeachments made by 
the house of representatives, against any officer or officers of the common- 
wealth, for misconduct and maladministration in their offices, but, previous 
to the trial of every impeachment, the members of the Senate shall be 
respectively sworn, truly and impartially to try and determine the charge 
in question, according to evidence. Their judgment, however, shall not 
extend farther than to removal from office, trust or profit, under this 
commonwealth. But the officer so convicted, shall be, nevertheless, liable 
to indictment, trial, judgment and punishment, according to the laws of the 
land.” (Ch. I, Sec. II, Art. VII.) 

Our Federal Constitution reads: “The Senate shall have power to try all 
impeachments. When sitting for that purpose, they shall be under oath or 
affirmation. . . . Judgment in cases of impeachment shall not extend further 
than to removal from office, and disqualification to hold and enjoy any 
office, of honor, trust or profit under the United States; but the party con- 
victed shall nevertheless be liable and subject to indictment, trial, judgment, 
and punishment, according to law.” (Art. I, Sec. 3.) 

The similarity in form and phraseology is too apparent to merit comment. 
It is only to be noted that the Federal Constitution was framed in 1787, the 
Massachusetts Constitution in 1780. But of date prior to that of Massa- 
chusetts, the New York Convention in 1777 used very similar language 
in the words “that previous to the trial of impeachment, the members of 
the said court (president of the senate, senate, chancellor and judges of the 
supreme court), respectively be sworn, truly and impartially to try and 
determine the charge in question according to evidence; that no judgment 
of the said court shall be valid, unless it be assented to by two-thirds of 
the members then present; nor shall it extend farther than to removal from 
office, and disqualification to hold and enjoy any place of honour, trust or 
profit, under this state. But the party so convicted, shall be, nevertheless, 
liable and subject to indictment, trial, judgment and punishment, according 
to the laws of the land.” (Sec. 33.) After the adoption of the New York 
and Massachusetts Constitutions, but prior to the submission of the Federal 
Constitution, the State of New Hampshire, in 1783, framed its constitution 
in which appeared almost the identical words. 
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General Assembly of, 23, 24, 147 
Adams, John, 159, 160, 161 
Albany Convention, 127 
Plan, 129 
Plan for Union, 127 
Albemarle, Duke of, grant to, 62 
America, first constitution in, 4 
American Colonies, charters revoked 
by James II, 57 
American Revolution, 155 
Andros, Sir Edmund, 108 
Captain-General, 67 
New Jersey Quakers reply to, 81 
Annapolis, Convention, 216 
Appeals to Privy Council, 69 
Army, 157 
Articles of Confederation, 56, 197, 
200 
Additional powers suggested, 207 
Become operative, 202, 203 
Benefits, 209 
Debated, 163 
Discussion of, 203, 204 
Impediments, 205 
Impotence of, 206 
Limitations, 205 
Objections to, 206, 207 
Operative, 164 
Powers and duties of, 204 
Taxation under, 200 
Articles of Confederation of New 
England Colonies, 45 
Adopted, 50 
Provisions of, 51 
Assembly, General, 31 
Composition of, 31 
Connecticut, plan of, 31 
Massachusetts Bay, 68 
Prorogued by Governor of Vir- 
ginia, 151 
Autonomy assumed, 156 


BACon’s Rebellion, 98 
Baltimore, Lord, 92, 93, 95 
Berkeley, Lord John, 62 . 
Grant to Carolinas and Georgia, 
62 
Proprietary of New Jersey, 77 


Bernard, Governor of  Massa- 
chusetts, 145 

Bicameral Development under Fun- 
damental Orders, 37 


General Assembly, Rhode Island, 


74 

Board of Trade, 109 
Boston, 66 

Convention, 50 

Synod of Churches convene in, 49 
Botetourt, Governor of Virginia, 146 
Bradford, William, 4 

Charter granted to, 6 

Surrendered to colonists, 6 

Governor, 6 

Byllinge, in New Jersey, 80 


CANada, 103 
Cape Cod, т 
Captain-General, 119 
“Carolana,” 121 
Carteret, Sir George, 62 
Grant to Carolinas and Georgia, 
62 
New Jersey, 77 
Charles I, 64 
Charter of Massachusetts Bay, 69 
Oppresses New England Colonies, 


47 
Charles II, 62, 65, 66, 105 
Charter to Rhode Island, 74 
Commissioner for New  Hamp- 
shire, appoints, 65 
Death of, 66 
Charter, Colonies, 61 
Connecticut granted, 39 
Massachusetts Bay granted, 67 
Massachusetts Bay cancelled, 13 
Procedure reinstated, 107 
Rights, Connecticut resumed, 108 
Rights, Massachusetts resumed, 
108 
Rights, New York resumed, 108 
Second to Virginia, 11 
Third to Pennsylvania, 91 
Provisions of, 91 
Third to Virginia, 12 
Virginia, first granted, 11 
Charters, Colonial, revoked, 57, 106 
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Checks and Balances, 137 
Franklin's Plan, 131 
In Fundamental Orders, 32 
State Constitutions, 185 
Virginia, 99 
Clarendon, The Earl of, 62 
Grant to, 62 
Colonial Governments, 187 
Differentiated, 61 
Judiciary, development of, 187 
Colonies, 161 
Become States, 161 
Effect of Revolution of 1688 on, 
108 
Extreme South, 62 
Northern, 64 
Thirteen United, 199 
Wanted Union, 103 
Commerce, 157 
Inter-colonial, 115 
Interstate—first appearance, 115 
Confederation, 141 
Articles of, operative, 164 
Congress considers plan of, 159 
Debated, 163, 202 
Movement toward, 162 
Plan adopted, 163 
Plan of, 200 
Conference, Annual, 
Virginia, 151 
Confirmation, 183 
Congress, 159, 219 
Advised Colonies, 158 
Ancestor of, 18 
Committee of, appointed, 161 
Considers plan of Confederation, 
159 
Continental, 141, 151 
Permanent, considered, 159 
Connecticut, 159 
Charter granted by Charles II, 
66 
Charter, plan of Government of, 
40 
Charter preserved, 107 
Lasted till 1818, 39 
Rights resumed, 108 
Compromise, 38, 218 
Fundamental Orders of, 29, 147, 
152 
Origin of, 47 
Connecticut Colony, The, 21 
Beginning of Independence, 22 
Obtains Charter from Charles II, 
39 
Origin of, 21 
Religious freedom in, 22 
Settlements, 21 


proposed by 


Constitution, 11 
Definition of, 11 
Federal, of United States, 220 
Federal, seeds of, 34 
First in America, 4 
Former definition of, 11 
Fundamental Orders of Connecti- 
cut, 29 
Meaning in Continental Europe, 11 
Modern Acceptation of, 11 
Of New York, quoted, 170 
Principles of, incipient, 133 
Real, adopted, 159 
United States, provisions traceable 
to Maryland, 97 
West New Jersey, provisions of, 
82 
Constitutions, 167 
Legislative Branch, 167 
Of the States, 167 
State, Executive Branch, 183 
State, Judicial Branch, 183 
State, prototype for Federal Con- 
stitutions, 190 
Constitutional Convention, 217 
Called, 217 
Complete records, 218 
First in America, 50 
Meets, 217 
Sentiment prior to, 213 
Steps leading to, 213 
Continental Congress, 141, 197, 199 
Becomes de facto government, 152, 
156 
Character 
152 
Common Agent, 162 
Composition of, 198 
Educational agency, 153 
First session, distinguished, 152 
Importance of first session, 152 
Meets, 152 
Powers of, 199 
Prepares for war, 156 
Second, 156 
Union under, 164 
Convention, Albany, 127 
Annapolis, 216 
Called by Massachusetts, 141 
Constitutional, called, 217 
Constitutional, first in America, 
50 
Of committees, called by Massa- 
chusetts, 151 
Stamp Act, 141 
Importance of, 142 
Correspondence, Committee of, 142 
Committee in Virginia, 151 


of representation in, 
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Council, deliberative body, 137 
For Foreign Plantations, 105 
Court of Elections, Plan of govern- 
ment, 30 
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Covenant, The Pilgrim, 4, 5 
Coxe, Daniel, 120 
Cromwell, 73, 105 
Crown Provinces, 61 
Currency, 157 


D’Avenant, Charles, 117 
Plans Union, 117 
Davenport, John, 22 
Declaration of Independence, 
220 
Reported to Congress, 161 
De facto, 159 
De jure, 157 
Delaware, 27, 91, 159 
Attached to Pennsylvania, 92 
Delegates, Galloway representative 
of political unit, 155 
Delft Haven, 1 
Democracy, 160 
Established by Fundamental Or- 
ders, 36 
De Tocqueville, 45 
Dickinson, John, 203, 217. 
Of Pennsylvania, 160 
Differentiation of Colonial Govern- 
ments, 61 
Dutch, 1, 76 
Hudson River, 1 
In Delaware, 91 
In New Jersey, 79 
In New York, 76 
Jealous of English, 48 


161, 


ELEction, 185 
Of Officers, Rhode Island, 74 
Elections, Court of, 30 
Composition of, 30 
England, 210 
Opposition to, in Virginia, 210 
Preoccupancy with internal af- 
fairs, 47 
Situation in, Charles I, 48 
Wanted Union, 103 
Equality, principle of, 5 
Executive, 69, 183 
Term of office, 135 
Virginia, elected by people, 99 


FEDeral Constitution, 70 
Analogy of Maryland to, 97 
Of Massachusetts to, 70 


Federal Government, 168 
Form of, suggested, 168 
Instituted by Fundamental Orders, 


3 
Power delegated to, 190 
Supreme in New England Confed- 
eration, 54 
Federation, Massachusetts 
to, 69 
Fenwicke, in New Jersey, 80 
First Constitution in America, 4 
Foreign Alliances, 157 
Plantations, council for, 105 
Franklin, Benjamin, 129, 161, 210 
Albany, at, 127 


similar 


Checks and Balances, plan of, 
131 

Compared with Hutchinson's, 136, 
137 


Compared with Penn’s, 134 
Limited Sovereignty, 157 
Other Plans, 152 
Political Theories of, 177 
Second Plan, 157 
Short Hints by, 121 
States” Rights, 157 
Taxation, 131 
Freedom of Religion, 22 
Acquidneck, 24 
Connecticut, 22 
Denied, 106 
Maryland, 95 
New Hampshire, 65 
New Jersey, 78 
Pilgrim Covenant, in, 5 
Rhode Island, 74, 76 
William of Nassau, 57 
French and Indian War, 103 
French in Canada, 103 
Fundamental Constitution of West 
New Jersey, 82 
Provisions of, 82 
Fundamental Orders of Connecticut, 


29, 147, 152 | 
Appearance of Bicameral system 
in, 39 


Bicameral development, 37 

Checks and Balances in, 32 

Constitution of, 29 

Established democracy, 36 

Formed by political units, 46 

Foundation of Connecticut charter 
of 1662, 39 

Principles of, 
41 

Traceable to, charter of Connec- 
ticut Colony, 39 


development of, 
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GALloway's Plan, Delegates repre- 
sentative of political units, 
155 a 
Of Union, retrogressive, 154 
Provisions of, 154 
General Assembly, 147 
Acquidneck, 147 
Connecticut, powers under, 41 
Court of Elections, 31 
Rhode Island, composition of, 74 
General Court, 17, 119 
Massachusetts Bay, 68 
Powers of, 68 
Massachusetts, 
17 
Separation of, into two chambers, 


Composition of, 


17 
George II, 63 
Grant to Georgia, 63 
Georgia, 62, 77, 159 
Government of, 179 
Land held in trust, 63 
Gorges, Sir Ferdinand, 64 
Government, Federal, 36 
Basic principles of, 36 
Continental Congress becomes de 
facto, 156 
De facto, 157 
De jure, 157 
Development of, Virginia, 98 
Discussion of, Maryland, 95 
Discussion of, Pennsylvania, 89 
Functioning of, Massachusetts 
Bay, 188 
Power delegated to, 191 
Pennsylvania, Frame of, 87 
Plan of, Massachusetts Bay, 14 
Popular, endangered, 105 
Power delegated to, 191 
Representative, assured, 69 
Representative, reëstablished, 107 
Representative, in Virginia, 99 
West New Jersey, 80 
Governments, colonial, 
ated, 61 
De facto, States become, 161 
Governor, Royal, 107 


differenti- 


HAMilton, Alexander, 217 
Hartford, 22 

Convention, 29 

Constitution of, 29 

Heath, Sir Robert, 62 

Grant to, 62 
Henry, Patrick, 141, 215 

Speech of, 153 
Holland, influence of, on America's 

Institutions, 57 


House of Representatives, United 
States, 169, 219 
Predecessors, Members of, 37 
Howe, Lord, 158 
Hudson River, 1 
The Dutch, 1 
Hutchinson, Heresies of, 49 
Plan of, compared with Frank- 
lin’s, 136, 137 
Plan of Union, 135 


IMPeachments, 17, 176 
Rhode Island, power of, 73 
Virginia, 99 
Independence, Declaration of, 161 
Indians, 157 
Colonies fear uprising of, 48 
Land from, 73 
Power to deal with, 130 
Treaties with, 137 
Treaties, Rhode Island, 76 
Influences, solidifying, 143 
Inter-colonial Commerce, 115 
Interstate Commerce, First appear- 
ance of, in law, 115 


JAMes I, 97 

James П, 91, 109 
Ascends throne, 79 
Creates Royal Commission, 66 
Plans Union, 106 
Revoked Colonial Charters, 57 

Jefferson, 161 

Judiciary, Colonial, 187 
Development of, 187 
Separation of, 187 
State Governments, in, 187 
Virginia, 99 

Jurisdiction, Federal, 192 
Interstate, 192 


KALm, Peter, 103 
Kennedy, Archibald, 122 
Suggests Union, 122 
Kent, 91 
King's Commissioner, 113 
Kirke, Colonel, 66 
Governor of Massachusetts Bay, 
66 
Knox, to Morris, 214 


LANd, from Indians, Rhode Island, 


73 
Public, 157 
Laws, 78 
New Jersey, local, declared su- 
preme, 78 
Lee, Arthur, 214 
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Lee, Richard Henry, 160 
Moves Independence, 160 
Legislative Committee, appointed by 
Virginia, 143 
Legislature, 15 
First, development of, 15 
First in America, 15 
Unicameral, 157 
Usurped by Massachusetts, 156 
Virginia, 99 
Lexington, Battle of, 155 
Livingston, Robert, 161 
Plan, comments on, 118 
Union planned by, 117 
Locke, John, 63 
Lords of Trade, 116 
Another plan, 120 
Another plan for Union, 138 
History of, 138 
Lords, House of, 105 
Committee of Trade and Planta- 
tions, The, 105 (See also 
“Lords of Trade”) 
Lower House, State Legislatures, 170 


MADison, James, 217 
Maine, 64, 66, 67 
Majority, Two-Thirds, 55 
Principle of, 55 
Marston Moor, 73 
Martial Law, power to 
Rhode Island, 76 
Maryland, 91, 92, 159 
And Virginia, 215 
Autonomous, 96 
Discussion of Government of, 95 
Establishment of first Mint, 18 
Legislature, 215 
Religious freedom, first established 
in, 24 
United States Constitutional pro- 
visions traceable to, 97 
Mason, John, 65 
Massachusetts, 65, 159 
Activities in, 145 
Becomes de facto Government, 156 
Calls Convention, 141 
Calls Convention of Committees, 
151 
Charter, from William and Mary, 
67 
Provisions of, 67 
Citizens of, Meeting, 147 
Objects to taxation, 145 
Oppression by James II in, 67 
Resumes charter rights, 108 
Similar to Federation, 69 
Usurped legislative functians, 156 


declare, 


Massachusetts Bay, 12 
Analogy to Federal Constitution, 


70 
Another charter granted, 67 
Provisions of, 67 
Board of Control, 13 
Moved to America, 13 
Charter cancelled, 13 
Deputies, elected, 68 
Governmental functioning of, 188 
Jurisdiction enlarged, 66 
Plan of Government of, 14 
Settlement in, 12 
Mayflower, The, 1 
Military Officers, power to appoint, 
Rhode Island, 76 
Mint, established in Maryland, 96 
First established in Maryland, 18 
Money, Bills, 172 
Coined in Maryland, 97 
Morris, Gouverneur, 214 
Knox to, 214 
Mount Vernon, Importance of Con- 
ference of, 215 


NASsau, William of, 57 
Navy, 157 
New Castle, 91 
New England, Representative Gov- 
ernment introduced, 16 
United Colonies of, 47 
New England Colonies, 24, 45 
Articles of Confederation of, 45 
Comments on, 25 
Fear the Dutch, 48 
Fear Indian uprising, 48 
Oppression by Charles I, 47 
New England Confederation, 50, 152 
Basis of Taxation, 53 
Comments on, 53 
Representation of States, 53 
States’ Rights, 54 
Superiority of Federal Organ, 54 
Terminated, 57 
Two-Thirds majority in, 55 
Procedure under, 53 
New Hampshire, 65, 66, 159 
Charles II issued commission, 
65 
New Haven, 22 
Establishment of, 22 
Organization of, 23 
New Jersey, 64, 67, 159, 216 
Conveyed by Duke of York, 77 
Proprietaries divested, 79 
Proprietaries of, 77 
New Jersey, East and West, 83 
United, 83 


[257] 


INDEX 


New Jersey, West, 82 
Fundamental Constitution of, pro- 
visions of, 82 
Government of, 80 
Proprietors of, 80 
Quakers in, 147 
New York, 64, 67, 159 
Constitution, quoted, 170 
Granted to the Duke of York, 76 
Resumed Charter rights, 108 
Newport, 73 
Nicholson, Colonel, 109 
Suggests codperation with New 
York, 109 
Noell, Martin, 105 
North Carolina, 62, 159 
Separated from South Carolina, 63 
Northern Colonies, 64 
Nova Scotia, 67, 69, 77 


OATh of Fidelity in Connecticut, 30 
Office, Term of, State Constitution, 
189 
Termination of, 190 
Vacancies filled, how, 68 
Oglethorpe, James, 63 
Oppression of Massachusetts by 
James II, 67 
Orange, William of, 107 


PARliament—early instances of re- 
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Planned Union, 104 

Peace, 157 

Penn, William, 80, 115, 152, 210 
Discussion of plan of, 115, 116 
Plan compared with Franklin’s, 

134 

Plan for Union, 113 
Obtains grant to Pennsylvania, 87 
Union Planned by, 113 

Pennsylvania, 91, 159 
Discussion of Government of, 89 
Frame of Government of, 89 
Grant of, to Penn, 87 
Jurisdiction over Delaware, 92 
Legislature of, 177 
President of, 179 
Second Frame of Government, 88 
Third Frame of Government, 9o 
Unicameral, 177 

Peters, The Reverend, 128 
Union Planned by, 128 

Pilgrim Covenant, 4 
Democracy, foundation of, 4 
Ecclesiastical Polity, 5 
Readopted, 108 
Religious Freedom under, 5 


Sovereignty in, 5 
Underlying principle of, ratified, 
69 
Pilgrims, 147 
Land not granted to, 3 
Settle, 3 
Plan, Albany Convention, 129 
Comments on Livingston's, 118 
Discussion of Penn's, 115, 116 
Plans for Union, 113 
D'Avenant, 117 
Penn’s, 113 (See 
plans for”) 
Plantation, Committees of Trade and, 
105 
Popular Government, 
106 
Plymouth, 50, 66, 67 
Readopts Pilgrim Covenant, 108 
Plymouth Company, 64 
Organization of, 2 
Tax levied, how, 8 
Political Theories of 
Franklin, 177 
Portsmouth, 73 
Post Offices, 157 
Povey, Theodore, 114 
Plans Union, 105 
President, 65, 66, 136, 137, 219 
Of Pennsylvania, 179, 186 
Of Virginia, 109 
President-General, 129, 132, 154, 155 
Principle, underlying Pilgrim Cove- 
nant, Ratified, 69 
Privy Council, 69 
Appeals to, 69 
Plans for Union, 105, 109 
Proprietaries, 93 
Maryland, 93 
New Jersey, divested in, 79 
Proprietary Governments, 61, 180 
Providence, 73 
Settlement of, 23 
Plantations, 73, 210 
Constitution of, 23 


also “Union, 


Endangered, 


Benjamin 


QUAkers in New Jersey, 80 
In New Jersey, reply to Andros, 81 
In West New Jersey, 147 
Qualifications, of members of State 
Legislatives, 174 
Quarry, Colonel, 110 
Suggests Union, rro 


RALeigh, Sir Walter, 62 
Original grant to, 62 

Randolph, Edmund, 217 

Randolph, Peyton, 147 
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Ratification, 183 
Doctrine of, 50 
First appearance, 50 
Referendum, first, in America, 50 
Religious Liberty, 24 
Acquidneck, 24 
Connecticut Colony, 22 
Denied, 106 
Maryland, First established in, 95 
New Hampshire, 65 
New Jersey, guaranteed, 78 
Pilgrim Covenant in, 5 
Rhode Island, 74, 76 
William of Nassau, 57 
Representation, in Lower 
Massachusetts, 69 
New England Confederation, 53 
Principle of, Pilgrim Covenant, 6, 


House, 


94 
Taxes based on, 130 
Representatives, United States, pro- 
genitor of, 75 
Representative Government, 69 
Assured, 69 
Devolopment of, 16 
First Legislature, 15 
First practiced, Virginia, 12 
In Virginia, 99 
Introduced in America, 14 
Introduced in New England, 16 
Massachusetts Bay Colony, 14 
Reéstablished, 107 
Revolution, American, 155 
Of 1688, effect of, in colonies, 
108 р 
Rhode Island, 23, 66, 74, 159, 210 
An automonous State, 76 
Charter granted, 74 
Charter, provisions of, 74 
General Assembly, bicameral, 74 
“Riders,” 172 
“Rose,” H.M.S., 107 
Royal Commission, created by James 
IL, 66 
Composion of, 66 
Governor, 107 
Rupert, Prince, 73 


SECond Continental Congress, 156 

Senate, 169 
United States, 219 

Senator, United States, predecessor 

of, 37, 75 

Sherman, Roger, 161 

Slavery, 201, 219 

Solidifying Influences, 143 

South Carolina, 62, 159 н 
Separated from North Carolina, 63 


Sovereignty, effected, of people, 160 
Limited in Franklin’s Plan, 157 

Speaker, 171 

Stair, The Earl of, Plans Union, 119 

Stamp Act Convention, 141 
Importance of, 142 


State Constitutions, Executive 
Branch, 183 
Judicial Branch, 183 
Legislative Branch, 167 
Prototype for Federal Constitu- 


tion, 190 
Term of Office in, 189 
State Executives, Term of, 185 
State Legislatures, compared to Fed- 
eral Congress, 168 
Composition of, 169, 171 
Functions of, 171, 175 
Lower House, 170 
Powers and duties of, 169 
Qualifications of members of, 174 
Upper House, 175 
States, become de 
ments, 161 
States! Rights, 9r, 205, 219 
Basis of, 197 
In Franklin's Plan, 157 
In New England Confederation, 54 
In Connecticut, 30 
Sussex, 91 
Swedes, The, 91 


facto Govern- 


'TAX, 200, 201 
Levied, how, 8 
'To Plymouth Company, 8 
Taxation, 219 
Articles of Confederation, effect of 
202 
Plan of Franklin's, 131 
Massachusetts objects to, 145 
New England Confederation, 53 
Without consent, 94 
Taxes, 208 
Basis of representation, 130 
Levy, power to, 137 
Right to levy, James II, 66 
Term of Office, State Constitution, 
189 
Thirteen United Colonies, 199 
Trade with Indians, regulated, 137 
Treaties with Indians, 137 
Twelve United Colonies, 156 


UNIon, Actual, 155 
Early indications of, 104 
First under Warwick, 104, 106 
Under Articles of Confederation, 
164, 203 
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Under Continental Congress, 164 
Wanted by Colonies, 103 
Wanted by England, 103 
Union, Plans for, 103, 105, 113, 127 
“A Virginian,” 117 
Albany, 127 
Board of Trade, 109 
Committee of Trade and Planta- 
tions, 106 
D’Avenant, 117 
Franklin, 127 
Franklin, again, 157 
Galloway, 154 
Hutchinson, 135 
James II, 106 
Kennedy, 122 
Livingston, 117 
‚Lords of Trade, 113, 120, 138 
Parliament, 104 
Penn, discussed, 113, 128 
Peters, 128 
Privy Council, 109 
Quarry, 110 
Stair, 119 
William and Mary, 109 
United Colonies, of New England, 


47 
Thirteen, 199 
Twelve, 156 
Upper House, composition of, 173 
State Legislatures, How chosen, 
173 


VETO, 68, 77, 184 
In Franklin’s Plan, 132 
Vice-Executive, 186, 187 
Vice-President, 219 
Virginia, 67, 97, 159 
And Maryland, 215 
Annual Conference, proposes, 151 
Appoints Legislative Committee, 
148 
Assembly prorogued, 151 
Checks and Balances, 99 
Citizens of, meeting, 147 
Committee of Correspondence in, 
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Grant to Pilgrims, 2 

Land, 2 

Letters patent to, 2 
Effect of actions in, 151 
Executive of, 99 
First Charter to, 11 
Government of, Development, 98 
Government of, Judiciary, 99 
Government of, origin of, 98 
Legislature of, 99 
Opposition to England in, 146 
President of, 109 
Representative Government in, 99 
Resolution, intangible coóperation, 

148 
Second Charter to, 11 
Spirit of, 99 
Third Charter to, 12 
*Virginian, A," Union planned by 
117 


WAR, 157 
And Peace, 137 
Continental Congress prepares for, 
156 
Warwick, Earl of, 73, 104 
Plans of Union, 104 
Washington, George, 215, 217 
West New Jersey, Proprietors of, 80 
Wethersfield, 22 
William and Mary, 65, 107 
Grant Charter to Massachusetts, 
67 
Provisions of, 67 
On the Throne, 67 
Plan Union, 109 
William of Nassau, Religious Lib- 
erty, 57 
Williams, Roger, 23, 73 
Windsor, 22 
Witherspoon, Dr., 201 


YORk, Duke of, 64, 79 
Becomes James II, 79 
Conveyed New Jersey, 77 
Granted New York, 76 


ZEAland and Holland, 57 
Federation of, 57 
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